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Foreword 


This  volume  is  sponsored  by  the  Institute  of  Church  and 
State,  a  non-profit  corporation  of  the  State  of  New  York 
organized  for  the  purpose  of  encouraging  and  distributing 
objective  and  scholarly  studies  respecting  the  relation  of 
church  and  state  in  education.  The  Institute  deems  the  educa- 
tional aspect  of  the  relation  of  church  and  state  to  be  an  ex- 
ceedingly important  phase  of  the  democratic  tradition  of  our 
country  and  as  such  worthy  of  most  serious  study  by  all  who 
would  uphold  democracy  and  support  and  upbuild  the  Ameri- 
can tradition. 

The  Institute  counts  itself  fortunate  to  be  able  to  offer,  as 
its  first  sponsored  volume  of  research,  The  American  Tradi- 
tion in  Religion  and  Education.  The  author,  Professor  R. 
Freeman  Butts,  is  eminently  fitted  for  his  task.  He  is  an  out- 
standing authority  in  the  history  of  education.  His  scholarly 
works  are  granted  first  rank.  He  has  for  years  been  conduct- 
ing research  in  the  area  treated.  The  Institute  believes  that  this 
volume  constitutes  the  most  thorough,  careful,  and  trustworthy 
study  yet  made  in  the  specific  area  covered.  It  is  but  fair  to 
both  to  add  that  the  author,  not  the  Institute,  is  responsible 
for  the  positions  taken  in  the  work. 
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Chairman 
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Preface 


The  American  people  are  once  more  engaged  in  a  great 
debate  over  the  proper  relationship  between  church  and 
state.  It  is  an  old  debate,  one  that  has  been  going  on  ever 
since  the  first  colonists  came  to  these  shores;  yet  to  each 
successive  generation  it  always  seems  to  be  new.  Today  the 
issue  centers  in  large  part  upon  schools  and  education.  As 
such,  it  is  a  question  that  touches  some  of  the  deepest  con- 
victions of  the  American  people.  Religious  beliefs,  democratic 
values,  and  the  education  of  children  always  raise  sharp  dif- 
ferences of  opinion,  but  when  all  of  these  three  are  joined 
together  and  focussed  on  one  problem,  the  debate  readily 
becomes  fired  with  emotion  and  beset  with  confusion.  More 
than  ever  before  Americans  need  sound  and  straight  thinking 
to  see  their  way  through  the  conflicting  demands  and  counter- 
demands,  the  charges  and  counter-charges  that  arise  over 
questions  of  religion,  government,  and  education. 

Wherever  one  looks,  the  debate  is  going  on:  in  the  halls 
of  Congress  and  state  legislatures,  in  public  hearings  and  in 
private  homes,  in  political  campaigns  and  party  platforms,  in 
court  rooms  and  in  pulpits,  in  schools  and  colleges,  in  a  flood 
of  newspaper  and  magazine  articles,  pamphlets,  and  books. 
Manifestos,  policy  statements,  and  demands  for  legislation 
are  being  made  by  all  kinds  of  formal  and  informal  groups, 
religious,  political,  professional,  labor,  business,  patriotic, 
and  civic.  Since  the  end  of  the  Second  World  War,  the  debate 
has  become  increasingly  widespread  and  often  touched  with 
bitterness. 

This  book  is  not  another  manifesto  nor  another  proposal 
for  action.  It  is  designed  to  provide  the  historical  perspective 
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upon  which  to  base  sound  public  policy.  It  is  addressed  to 
the  teaching  profession,  school  administrators,  religious  lead- 
ers, public  officials,  and  all  citizens  who  are  concerned  with 
religion  and  education.  All  individuals  and  groups  make 
their  decisions  on  the  basis  of  some  judgment  of  history, 
more  or  less  consciously  formulated,  and  many  use  historical 
arguments  to  justify  their  proposals.  The  purpose  of  this 
book  is  to  present  the  historical  evidence  that  should  be  taken 
into  account  when  present  .decisions  are  made.  It  is  intended 
to  provide  historical  guide-lines  against  which  to  measure  the 
validity  of  current  proposals.  It  asks  the  questions  of  the 
historical  materials  that  people  should  now  be  asking  as 
they  carry  on  the  great  debate.  It  does  not  presume  to  give 
final  or  dogmatic  answers.  It  is  hoped  that  it  will  contribute 
to  the  strengthening  and  widening  of  the  reasoned  and  sober 
elements  in  the  present  discussions  and  thus  will  serve  in  some 
measure  to  lessen  the  asperities  of  the  controversy. 

Times  of  great  stress  or  social  conflict  produce  a  tendency 
to  rewrite  history  or  at  least  to  reinterpret  it  in  such  way  that 
it  can  be  made  to  support  one's  favorite  position.  Everyone 
likes  to  have  history  on  his  side.  The  rewriting  of  history,  if 
done  without  due  regard  to  sound  historical  scholarship,  can 
be  a  vicious  perversion  of  truth  and  justice  in  the  interests  of 
partisan  or  national  crusading.  This  approach  can  lead  to 
the  adulations  and  absurdities  of  totalitarian  history  writing, 
the  results  of  which  are  so  familiar  in  fascist,  nazi,  and  com- 
munist posturing  of  recent  years.  These  are  desecrations  of 
the  liberal  and  democratic  ideal  of  historical  objectivity  that 
has  long  been  a  mainstay  of  the  method  of  intelligence. 

There  is  another  sense,  however,  and  a  legitimate  sense, 
in  which  history  needs  to  be  reassessed  by  each  generation  in 
the  light  of  the  prevailing  issues  and  dominant  concerns  of 
the  times  but  always  with  a  loyalty  and  respect  for  the  accepted 
canons  of  scholarship.  Historical  "facts"  do  not  just  lie  around 
waiting  to  be  picked  up.   History  does  not  write  itself  inde- 
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pendently  of  the  outlook  and  point  of  view  of  the  historian. 
The  historian  looks  at  the  documentary  materials  of  the 
past  through  the  eyes  of  his  time  and  place  and  with  con- 
sciousness of  the  critical  problems  that  press  upon  his  con- 
temporaries for  decision.  History  writing  should  avoid  the 
purely  antiquarian  interests  of  sterile  logic-chopping  as  well 
as  the  devious  manipulations  of  biased  propaganda.  Its  main 
task  is  to  re-examine  the  past  in  the  light  of  present  problems 
as  an  aid  to  deciding  what  should  be  done  in  the  future. 

Most  participants  in  the  present  debate  over  church  and 
state  are  claiming  that  they  are  loyal  to  the  historic  principle 
of  separation  of  church  and  state  and  that  our  historic  tradi- 
tion of  separation  supports  their  cause.  There  are  those  who 
desire  that  sectarian  religious  instruction  be  promoted  by  the 
public  schools  or  who  desire  that  public  funds  be  used  for 
services  to  children  in  non-public  and  religious  schools.  They 
claim  that  the  true  meaning  of  the  American  tradition  sup- 
ports their  desires  for  these  kinds  of  "co-operation"  between 
church  and  state.  Opposed  to  this  position  are  those  who 
claim  that  history  supports  their  contentions  that  religious 
instruction  should  not  be  promoted  by  the  public  schools  and 
that  public  funds  should  not  be  used  for  religious  schools. 
They  argue  that  such  "co-operation"  is  really  an  entangle- 
ment that  amounts  to  fusion  or  alliance  between  church  and 
state.  Can  both  be  right?  Or  is  the  meaning  of  our  history 
so  clear  that  only  one  side  may  appropriately  use  the  historical 
argument  to  support  its  claims?  This  book  seeks  to  answer 
these  questions  on  the  basis  of  the  most  authentic  historical 
evidence  available. 

On  the  other  hand,  there  are  those  on  both,  sides  of  the 
debate  who  do  not  put  much  stock  in  the  historical  argu- 
ment. They  either  do  not  care  what  the  history  means  or 
they  believe  that  the  historical  evidence  may  support  the  other 
side.  In  either  case,  they  argue  that  no  matter  what  history 
shows  the  American  people  should  decide  the  issues  only  on 
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the  present  merits  of  their  case  or  on  the  basis  of  conditions 
that  have  appeared  since  the  early  battles  over  church  and 
state  were  fought.  Such  persons  may  or  may  not  be  per- 
suaded by  the  historical  evidence  presented  in  the  following 
pages,  but  they  would  do  well  not  to  underestimate  the 
potency  of  the  historical  argument. 

This  book  is  written  on  the  assumption  that  the  historical 
argument  does  make  a  difference  in  our  present  decisions. 
It  argues  that  many  of  our  present  controversies  are  the 
result  of  divergent  historical  traditions  that  persist  among 
us.  People  act  and  think  as  they  do  in  large  part  because  of 
the  inherited  values  and  ideals  that  live  on  in  them  as  tradi- 
tions. When  these  traditions  come  into  conflict,  we  are  faced 
with  unresolved  problems  in  the  present.  Wise  resolution  of 
these  problems  will  take  account  of  our  historical  traditions. 
Nowhere  is  this  more  evident  than  in  the  great  debate  over 
religion  and  education.  If  present  decisions  are  to  be  made 
with  a  maximum  of  intelligence  and  reason  and  a  minimum 
of  propaganda  or  sheer  struggle .  for  power,  then  decisions 
should  be  made  upon  a  sound  interpretation  of  the  past.  We 
court  disaster  if  we  ignore  the  living  traditions  of  our  people. 

It  is  within  this  framework  that  the  history  of  the  relations 
between  church  and  state  in  America  has  been  re-examined 
in  this  book.  Until  recently  most  historians  have  concen- 
trated in  their  writings  on  the  struggle  for  "the  free  exercise" 
of  religion.  Now,  however,  the  general  agreement  is  that  the 
free  exercise  of  religion  is  an  accepted  and  desirable  part  of 
the  American  way  of  life. 

The  issue  in  education  today  centers  not  so  much  upon 
whether  religious  freedom  is  desirable,  as  on  whether  it  can  be 
maintained  if  the  state  gives  support  or  aid  to  religious  schools 
or  if  religious  instruction  becomes  a  part  of  the  program  of 
the  public  schools.  This  raises  the  question  concerning  the 
meaning  of  "an  establishment  of  religion"  as  stated  in  the  First 
Amendment  of  the  Constitution  and  as  embodied  in  the  sev- 
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eral  state  constitutions.  Does  the  ban  on  "an  establishment  of 
religion"  prohibit  "co-operation"  between  church  and  state  in 
education  or  is  greater  "co-operation"  than  we  now  have  both 
permissible  and  desirable?  Does  "co-operation"  amount  to  an 
alliance  or  fusion  of  church  and  state? 

As  a  result,  historians  are  looking  again  at  the  record  of 
the  past  to  discover  the  authentic  meaning  of  "an  establish- 
ment of  religion."  When  this  search  is  conducted  in  the  midst 
of  a  great  debate,  the  search  can  be  fascinating  and  exciting, 
provided  one  is  not  carried  away  by  his  desires  to  find  what 
he  is  hoping  he  will  find.  The  canons  of  scholarship  will  not 
allow  perversion  of  the  record  or  hiding  of  significant  parts  of 
it.  However,  the  historian  cannot  bring  to  bear  all  of  the 
records  of  the  past,  and  thus  he  must  select  only  the  materials 
that  are  relevant  and  pertinent  to  the  issue  at  hand.  This 
selection  will  inevitably  reflect  a  frame  of  reference  or  a  set 
of  values  that  may  or  may  not  be  consciously  admitted. 
The  careful  historian  must  be  aware  of  his  own  assumptions 
and  values,  and  he  should  state  them  for  all  to  see  and  judge. 
If  the  canons  of  scholarship  have  been  observed,  if  the 
historian's  point  of  view  is  open  for  inspection  and  criticism, 
and  if  the  reader  may  then  judge  whether  or  not  the  historian's 
evidence  supports  his  conclusions  in  the  light  of  his  point 
of  view,  the  values  of  objectivity  have  been  preserved. 

This  book  is  frankly  written  in  a  framework  of  values 
which  includes  the  following  assumptions:  that  religious  free- 
dom is  a  foundation  stone  of  American  liberty,  that  the 
preservation  of  the  equal  rights  of  religious  conscience  is  a 
necessity  for  genuine  religious  freedom,  that  the  guarantee  of 
religious  freedom  is  an  essential  function  of  our  constitutional 
form  of  government,  that  public  education  is  a  bulwark  of 
our  common  democratic  values,  that  private  education  has 
a  legitimate  and  desirable  function  to  serve  in  American 
society,  and  that  "an  establishment  of  religion"  (as  defined 
in  Chapters  2,  3,  and  4)  is  a  threat  to  religious  freedom  and 
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to  the  American  tradition  of  democracy.  This  all  means,  by 
and  large,  that  the  historic  principle  of  separation  of  church 
and  state  as  defined  in  175  years  of  American  history  is  a 
desirable  tradition  to  maintain  in  American  education  (as 
outlined  in  Chapters  5  and  6).  These  are  the  working 
hypotheses  upon  which  the  investigation  in  this  book  has  been 
undertaken.  Whether  or  not  the  conclusions  reached  are 
justifiable  depends  in  the  last  analysis  upon  public  judgment. 
Therefore,  this  book  should  be  rigorously  put  to  the  follow- 
ing tests:  its  adherence  to  the  historical  facts  and  accurate 
use  of  the  documents;  its  comprehensiveness  in  using  the  docu- 
ments so  that  pertinent  evidence  is  not  overlooked  or  taken  out 
of  context;  the  inclusiveness  and  validity  of  its  frame  of 
reference  as  judged  by  democratic  ends  and  values;  and  the 
validity  of  its  interpretations  of  the  historical  evidence  and 
their  meaning  for  the  present  debate.  In  these  ways  this 
book  must  be  judged  by  the  community  of  competent  histori- 
cal scholars  and,  above  all,  by  the  practical  intelligence  of 
the  American  people  as  a  whole.  If  it  is  vulnerable  in  any  of 
these  respects,  it  should  be  corrected  by  competent  criticism. 
If  it  stands  the  test,  it  should  be  useful  in  the  making  of 
sound  public  policy. 

R.  Freeman  Butts 

Teachers  College 
Columbia  University 
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The  Choices  Before  Us 


Until  recent  years  few  Americans  questioned  the  assump- 
tion that  one  of  our  nation's  most  firmly  established  traditions 
was  the  principle  of  the  separation  of  church  and  state.  Chil- 
dren have  long  been  taught  in  our  schools  that  many  early 
colonists  and  later  immigrants  came  to  America  to  escape 
the  religious  persecutions  of  Europe  and  to  gain  here  the 
opportunity  to  worship  freely  and  believe  as  they  saw  fit.  We 
have  gloried  in  this  tradition  of  religious  freedom  and  found 
in  it  a  continuing  source  of  renewal  for  our  faith  in  American 
democracy  as  against  any  kind  of  tyranny  or  totalitarianism. 
In  recent  years,  however,  conscientious  Americans  of  dif- 
ferent faiths  have  become  increasingly  troubled  in  their  efforts 
to  decide  what  the  principle  of  separation  means  in  practice. 
Men  of  good  will  and  integrity  have  begun  to  differ  markedly 
in  their  outlooks,  especially  when  confronted  with  what 
"separation"  means  with  respect  to  education.  For  example, 
demands  have  been  made  that  religious  schools  should  have 
a  share  in  public  tax  funds  along  with  the  public  schools;  and 
it  has  been  claimed  that  this  would  not  violate  the  principle 
of  separation  of  church  and  state,  properly  understood.  The 
conscientious  citizen  of  any  faith  might  well  ask,  "If  in  prac- 
tice we  may  allocate  tax  funds  to  sectarian  schools  without 
violating  the  principle  of  separation  of  church  and  state,  what 
does  the  principle  mean?" 
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Likewise,  a  chorus  of  voices  has  been  raised  asking  for 
more  direct  religious  instruction  in  the  public  schools  and  at 
the  same  time  affirming  belief  in  the  principle  of  separation 
of  church  and  state.  The  conscientious  and  loyal  citizen,  think- 
ing he  believes  in  the  principle  of  separation,  might  well 
)  ask,  "Does  religious  instruction  in  the  public  schools  violate 
the  principle  of  separation?  If  not,  what  does  separation 
mean?"  Similarly,  the  practice  of  releasing  children  from 
public  school  hours  to  receive  religious  instruction  from  their 
own  religious  teachers  has  been  advocated  and  defended  on 
the  grounds  that  it  does  not  violate  the  principle  of  separation 
of  church  and  state.  Many  Americans  have  thought  released 
time  to  be  a  desirable  practice,  and  they  wonder  what  all 
/*)  the  objection  to  it  can  possibly  be.  "Does  released  time  violate 
the  principle  of  separation?" 

Such  questions  as  these  have  become  increasingly  difficult 
to  answer  for  Americans  who  have  both  the  welfare  of  religion 
and  of  public  education  at  heart.  The  storm  of  controversy 
that  has  been  raised  over  two  recent  Supreme  Court  decisions 
has  added  to  the  confusion  and  uncertainty  in  the  minds  of 
many  citizens.1 

In  the  Everson  case  the  majority  of  the  Supreme  Court 
in  a  5  to  4  decision  ruled  that  the  use  of  public  tax  funds  in 
New  Jersey  to  reimburse  parents  for  the  transportation  of 
their  children  to  parochial  schools  is  constitutional  and  does 
not  violate  the  principle  of  separation  of  church  and  state  as 
set  forth  in  the  First  Amendment  of  the  United  States  Con- 
stitution. In  the  McCollum  case  the  Supreme  Court  ruled  8 
to  1  that  the  practice  of  releasing  children  from  public  school 
time  for  religious  instruction  in  public  school  buildings  is  un- 
constitutional because  it  violates  the  same  principle  of  separa- 
tion of  church  and  state  as  defined  in  the  First  Amendment. 
Many  persons  have  felt  that  the  principle  of  separation  as 
defined  by  the  court  was  consistent  in  both  cases  but  that 

References  are  to  Notes  at  the  end  of  the  book. 
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the  court  contradicted  itself  when  it  came  to  apply  the  prin- 
ciple in  practice  to  these  two  cases. 

Now  the  confusion  has  been  worse  confounded  because 
other  persons  have  begun  to  raise  questions  about  the  principle 
of  separation  itself.2  From  this  point  of  view  it  is  argued  that 
the  whole  point  of  our  historical  tradition  has  been  misunder- 
stood and  that  the  American  people  never  intended  to  "sepa- 
rate" church  from  state  but  simply  to  distinguish  between  their 
functions  in  such  way  as  to  prevent  the  establishment  of  a 
single  national  church,  to  assure  religious  freedom,  and  to 
facilitate  "co-operation"  between  church  and  state.  In  other 
words,  this  view  argues  that  it  is  a  mistake  to  think  that 
America  has  ever  had  a  well-defined  principle  of  separation 
of  church  and  state.  On  this  basis  it  is  easy  to  argue  that  the 
use  of  public  funds  for  sectarian  schools,  religious  instruction 
in  public  schools,  and  released  time  are  perfectly  proper  ex- 
amples of  the  principle  of  "co-operation"  between  church  and 
state. 

In  view  of  the  confusion  arising  out  of  such  practices  in 
education  and  in  view  of  the  attacks  upon  the  principle  of 
separation  of  church  and  state,  it  is  imperative  that  Americans 
become  aware  once  more  of  the  historical  tradition  which  we 
have  been  led  to  cherish  but  the  original  meaning  of  which  we 
may  have  forgotten.  If  there  is  an  authentic  tradition  of  separa- 
tion of  church  and  state  which  we  should  value  highly,  then  we 
should  understand  it  clearly  as  one  basis  for  deciding  such 
practical  issues  as  have  been  cited.  If  there  is  no  such  authentic 
tradition  or  if  the  original  meaning  is  no  longer  valid,  then 
we  are  free  to  decide  the  practical  issues  of  the  present  without 
regard  to  the  original  aims  and  purposes  of  that  tradition  in 
the  past.  But  we  should  know  what  we  are  doing. 

This  book  is  an  effort  to  state  as  clearly,  as  briefly,  and  as 
objectively  as  possible  what  the  weight  of  historical  evidence 
means  concerning  the  American  principle  and  practice  of 
separation  of  church  and  state.    It  does  not  pretend  to  rest 
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upon  any  exhaustive  original  investigations  of  its  own,  but 
it  does  rely  for  the  most  part  upon  original  documents  and 
draws  upon  the  most  competent  and  verifiable  historical 
scholarship  available.  When  faced  with  the  necessity  of  mak- 
ing such  important  decisions  of  policy  as  these,  the  public  will 
not  find  ready-made  answers  in  the  past.  In  other  words, 
history  will  not  give  us  the  answers  for  the  future,  but  intelli- 
gent decisions  will  take  account  of  the  vital  traditions  that 
live  on  in  us.  In  our  present  and  future  decisions  we  ignore 
the  past  at  our  peril. 

~Tn  the  pages  that  follow,  a  portion  of  the  available  histori- 
cal evidence  is  presented  in  order  to  help  the  American  people 
decide  whether  or  not  the  principle  of  separation  of  church 
and  state  is  an  authentic  and  valid  tradition  in  America.  It 
has  been  widely  agreed  that  the  principle  of  separation  has 
had  two  integrally  related  aspects,  both  of  which  are  essential 
to  its  meaning.  Relying  upon  the  words  of  the  First  Amend- 
ment most  Americans  have  assumed  that  our  tradition  means, 
first,  that  government  shall  "make  no  law  respecting  an  estab- 
lishment of  religion";  and  it  means,  in  the  second  place,  that 
the  government  shall  make  no  law  "prohibiting  the  free  exer- 
cise" of  religion. 

It  is  the  purpose  here  to  bring  these  phrases  and  their 
historical  meanings  under  careful  scrutiny  as  a  means  of 
clarifying  the  choices  that  lie  before  us.  To  repeat,  separation 
of  church  and  state  in  America  has  meant  "no  establishment 
of  religion"  and  it  has  meant  "free  exercise  of  religion."  It  is, 
of  course,  possible  for  the  American  people  to  propose  that  we 
modify  or  combine  these  two  concepts  in  one  or  more  ways. 
Theoretically,  four  possible  combinations  might  be  made; 
they  represent  the  choices  before  the  American  people: 

( 1 )  No  establishment  of  religion;  no  free  exercise  of  religion. 
We  could  destroy  religious  freedom  without  returning  to 
religious  establishments.    If  we  did  so  we  would  move 
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in  the  direction  of  recent  totalitarian  attacks  upon  religion 
as  exemplified  in  Nazi  Germany  and,  more  recently,  in 
the  Communist  countries  of  Eastern  Europe.  Democracy 
is  surely  committed  to  opposing  all  such  proposals  with 
all  the  force  at  its  disposal.  Our  democracy  could  not 
include  government  hostility  toward  any  religious  belief 
or  church  as  such,  for  free  exercise  of  religion  is  plainly 
a  part  of  our  Bill  of  Rights  as  contained  in  the  national 
and  state  constitutions. 

(2)  "Co-operation"  between  church  and  state  with  no  reli- 
gious freedom  (single  establishment;  no  free  exercise  of 
religion).  We  could  try  to  depart  from  both  meanings 
of  separation  and  return  to  an  establishment  of  religion 
and  at  the  same  time  destroy  free  exercise  of  religion. 
This  would  return  us  to  something  like  the  systems  rep- 
resented by  the  non-Christian  state  religions  of  Imperial 
Rome,  or  the  Holy  Roman  Empire  in  medieval  times, 
or  the  Church  of  England  in  Reformation  England  and 
colonial  Virginia,  or  the  Puritan  theocracy  of  colonial 
New  England. 

In  these  systems  the  force  of  law  was  used  to  promote 
"co-operation"  of  the  state  with  a  single  church  by 
giving  it  protection  and  support  while  at  the  same  time 
outlawing  and  penalizing  all  other  religious  beliefs  and 
practices.  These  were  the  standing  orders  established  in 
certain  American  colonies  in  the  seventeenth  century  (see 
Chapter  2).  Few  serious  proposals  are  being  made 
today  by  responsible  groups  in  America  to  achieve  this 
end.  Democracy  could  not  permit  the  establishment 
of  a  single  state  religion,  any  more  than  it  could  destroy 
free  exercise  of  religion  and  still  live  within  the  frame- 
work or  spirit  of  the  First  Amendment  of  the  United 
States  Constitution  and  of  the  state  constitutions. 

(3)  "Co-operation"  between  church  and  state  with  some 
freedom  of  religion.  A  third  alternative  would  be  to  re- 
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establish  religion  by  law  but  at  the  same  time  try  to 
maintain  free  exercise  of  religion.  This  was  the  com- 
promise that  was  tried  in  America  in  the  eighteenth 
century  as  the  dissenting  sects  began  to  demand  re- 
ligious freedom  for  themselves  in  the  face  of  the  estab- 
lished churches.    This  compromise  took  two  forms: 

(a)  Single  establishment  with  free  exercise.  The  at- 
tempt was  made  to  maintain  one  church  as  the 
established  religion  of  the  state  but  to  tolerate  and 
permit  public  worship  by  other  religious  groups. 
This  was  more  or  less  reluctantly  granted  by  the 
established  orders  during  the  eighteenth  century 
(see  Chapter  2).  Some  groups  may  view  this  as  an 
ultimate  ideal  to  be  achieved  in  America,  but  few 
would  proclaim  it  to  be  possible  of  achievement 
in  the  near  future. 

(b)  Multiple  establishment  with  free  exercise.  As  the 
dissenting  groups  became  ever  stronger  in  the  later 
eighteenth  century,  a  second  stage  of  compromise 
was  tried  whereby  several  or  many  religious  groups 
were  admitted  to  the  privileges  of  aid  and  support 
by  the  state.  In  this  phase  of  compromise  it  was 
hoped  that  the  older  establishments  could  be  saved 
from  complete  separation  by  having  the  state  sup- 
port many  or  all  religions  equally  or  impartially. 
This  objective  is  now  being  seriously  proposed  by 
different  religious  groups  as  the  proper  relationship 
of  "co-operation"  between  church  and  state  in 
America. 

This  is  being  described  as  the  authentic  American 
tradition  and  thus  not  contrary  to  the  First  Amend- 
ment. Actually,  however,  as  will  be  shown  in  Chap- 
ters 3  and  4,  it  is  this  very  system  which  was  pro- 
hibited by  the  national  and  state  constitutions  of 
the  American  people  in  the  late  eighteenth  and 
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early  nineteenth  centuries  as  they  moved  to  create 
a  new  society  on  this  continent.   They  came  to  be- 
lieve that  genuine  religious  freedom  could  not  be 
achieved  while  maintaining  any  legal  connection 
between  the  state  and  any  one  or  any  number  of 
churches. 
(4)   Separation  of  church  and  state  (no  single  or  multiple 
establishment;   complete   freedom   of   religion).    Upon 
realizing  that  choices  two  and  three  both  included  some 
form  of  establishment,  Americans  moved  to  a  fourth 
solution,,  namely,  religious  freedom  with  no  single  or 
multiple  establishment  of  religion  by  law.    This  is  the 
principle  of  separation  of  church  and  state  as  developed 
in  the  late  eighteenth  and  early  nineteenth  centuries  (see 
Chapters  3  and  4).  This  alternative  has  been  enacted  in 
the  Constitution  of  the  United  States  and  in  the  constitu- 
tions of  the  several  states. 

Since  the  first  alternative  has  not  been  an  authentic  part  of 
e  American  tradition,  it  will  not  be  dealt  with  further  here, 
but  it  is  the  purpose  of  the  following  pages  to  describe  as 
fairly  as  possible  how  the  other  three  alternatives  have  been 
tried  in  America.  Roughly,  they  appeared  in  chronological 
order  over  the  period  of  three  hundred  years. 

The  main  point  at  issue  for  most  conscientious  Americans 
is  whether  "co-operation"  or  "separation"  embodies  the  most 
desirable  American  tradition  of  the  relations  between  church 
and  state.  The  vast  majority  of  Americans  are  agreed  on 
maintaining  free  exercise  of  religion,  and  they  are  agreed 
in  opposing  establishment  of  a  single  religion.  The  genuine 
issue,  therefore,  for  most  Americans  narrows  down  to  a  choice 
between  T3B7  or  (4),  to  a  cnoice  between  "co-operation"  of 
the  state  with  many  churches  or  full  separation  of  church  and 
state."" 


Those  who  favor  multiple  "co-operation"  say  that  "no 
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establishment  of  religion"  means  simply  that  no  single  church 
may  be  established  but  that  the  state  is  free  to  encourage 
and  "co-operate"  with  all  churches  just  so  long  as  it  treats  them 
all  impartially  and  fairly.  This  co-operative  relationship  is 
also  referred  to  as  "functional  interaction"  or  "mutual  support 
and  aid"  or  "harmony." 

Those  who  favor  "separation"  say  that  "no  establishment 
of  religion"  means  that  there  shall  be  no  legal  connection 
between  the  state  and  any  one  or  all  churches  and,  further, 
that  this  does  not  mean  state  hostility  toward  religion  but  is 
the  basic  condition  of  genuine  religious  freedom.  Adherents 
of  this  view  argue  that  "co-operation"  as  denned  above  is  really 
an  "entanglement"  and  will  lead  in  the  future,  as  in  the  past, 
to  "an  establishment  of  religion."  The  meaning  of  "establish- 
ment of  religion"  thus  becomes  critical  for  any  sound  decision 
involving  the  relation  of  church  and  state  in  American  educa- 
tion (see  Chapters  5  and  6). 


2 


What  "Establishment  of  Religion" 
Meant  in  Colonial  America 


As  Americans  face  such  choices  as  the  foregoing,  they  will 
hear  more  and  more  of  the  somewhat  unfamiliar  phrase  "estab- 
lishment of  religion."  Even  though  these  words  may  be  un- 
familiar today  they  had  full  and  specific  meaning  for  the 
American  colonies.  The  phrase  should  become  widely  familiar 
again  as  we  re-examine  our  past  to  recapture  the  original 
meaning  of  our  tradition  of  church  and  state. 

This  tradition  is  stated  for  the  nation  at  large  in  the  words 
of  the  First  Amendment  of  the  United  States  Constitution: 
'Congress  shall  make  no  law  respecting  an  establishment  of 
religion,  nor  prohibiting  the  free  exercise  thereof."  The  first 
task,  then,  is  to  try  to  define  the  specific  meanings  attached 
by  the  American  colonists  to  the  words  "an  establishment  of 
religion." 

Single  Establishments 

A  full  understanding  of  these  words  requires  a  look  at  the 
various  conceptions  of  the  relation  between  church  and  state 
which  were  current  in  Europe  at  the  time  of  the  founding  of 
America.  In  the  sixteenth  and  seventeenth  centuries  the  vari- 
ous Protestant  groups  waged  their  battles  to  break  the  hold 
of  the  Roman  Catholic  Church  in  Europe  by  relying  upon 
the  rising  national  states  for  financial,  military,  and  moral 

ll 
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support.  The  major  religious  settlements  were  thus  basically 
political  settlements.  In  Germany  the  religion  of  the  people 
of  the  various  states  was  to  be  determined  by  the  civil  rulers; 
in  England  the  crown  became  the  head  of  the  Church  of  Eng- 
land in  place  of  the  Pope  in  Rome;  in  Geneva  John  Calvin 
used  the  civil  authority  to  enforce  his  conception  of  true 
religion. 

The  major  Protestant  groups  of  the  sixteenth  century  became 
close  allies  of  the  civil  state  in  various  ways.  Despite  the 
differences  in  this  relationship  all  these  major  Protestant 
churches  had  in  common  the  fact  that  they  were  religions 
established  by  law.  Thus,  "establishment  of  religion"  repre- 
sented the  basic  Reformation  doctrine  that  the  welfare  of  the 
state  required  the  state  to  sponsor  and  support  an  authorized 
religion,  because  it  was  believed  that  dissenting  or  heretical 
beliefs  were  a  danger  to  civil  society  as  well  as  a  danger  to  the 
"true"  religion,  whatever  it  happened  to  be.  Thus,  "co- 
operation" was  an  integral  part  of  establishment  from  the 
beginning. 

In  the  medieval  conception  of  church  and  state  the  Roman 
1  Church  was  asserted  to  have  authority  over  the  spiritual  and 
eternal  welfare  of  the  people,  and  the  state  was  to  exert  author- 
ity over  the  temporal  and  civil  welfare  of  the  same  people. 
The  church  and  state  were,  however,  to  "co-operate"  in  their 
joint  mission  to  achieve  a  Christian  community  on  earth. 
Both  church  and  state  were  conceived  as  corporate  entities 
receiving  their  authority  from  God,  each  with  its  own  denned 
sphere  of  action.  But  the  Church  maintained  that,  inasmuch 
as  it  dealt  with  supernatural  affairs  while  the  state  dealt  with 
natural  affairs,  the  Church  was  obviously  superior  to  the  state 
whenever  matters  of  controversy  or  conflict  arose  between 
church  and  state. 

This  doctrine  had  long  been  stated  by  the  medieval  church 
but  nowhere  more  clearly  and  directly  than  in  the  bull  Unam 
^cSanctam  issued  in  1302  by  Pope  Boniface  VIII: 
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.  .  .  there  is  one  holy  catholic  and  apostolic  church,  outside  of 
which  there  is  neither  salvation  nor  remission  of  sins;  ...  In  this 
church  there  is  one  Lord,  one  faith,  and  one  baptism. . .  .  Therefore 
of  this  one  and  only  church  there  is  one  body  and  one  head  —  not 
two  heads  as  if  it  were  a  monster:  —  Christ,  namely,  and  the  vicar 
of  Christ,  St.  Peter,  and  the  successor  of  Peter.  .  .  .  We  are  told 
by  the  word  of  the  gospel  that  in  this  His  fold  there  are  two 
swords,  —  a  spiritual,  namely,  and  a  temporal.  .  .  .  Both  swords, 
the  spiritual  and  the  material,  therefore,  are  in  the  power  of  the 
church;  the  one,  indeed,  to  be  wielded  for  the  church,  the  other 
by  the  church;  the  one  by  the  hand  of  the  priest,  the  other  by  the 
hand  of  kings  and  knights,  but  at  the  will  and  sufferance  of  the 
priest.  One  sword,  moreover,  ought  to  be  under  the  other,  and 
the  temporal  authority  to  be  subjected  to  the  spiritual  .  .  .  that  the 
spiritual  exceeds  any  earthly  power  in  dignity  and  nobility  we 
ought  the  more  openly  to  confess  the  more  spiritual  things  excel 
temporal  ones.  .  .  .  For,  the  truth  bearing  witness,  the  spiritual 
power  has  to  establish  the  earthly  power,  and  to  judge  it  if  it  be  not 
good.1 

The  functions  of  church  and  state  were  to  be  distinct,  but 
they  were  to  co-operate  in  achieving  the  public  welfare  as  well 
as  maintaining  the  true  religion.  The  Church  denned  heresy, 
and  the  state  punished  the  heretics.  The  state  often  gave  finan- 
cial support  to  the  clergy  because  the  Church  was  considered 
to  be  a  concern  of  the  whole  community  rather  than  simply 
a  concern  of  those  individuals  who  desired  to  support  the 
Church.  Of  course,  the  rulers  of  the  rising  national  states  did 
not  always  agree  with  this  version  of  the  proper  relations  of 
church  and  state  nor  did  some  of  the  Holy  Roman  Emperors 
who  were  sworn  to  defend  the  faith. 

In  those  national  states  where  the  Roman  Church  was  over- 
thrown, the  various  Protestant  religions  were  established  by 
law  in  place  of  the  Catholic  religion.  In  some  German  states 
and  in  Scandanavia  Lutheranism  was  established;  in  the 
Netherlands  the  Reformed  Church  was  established;  in  Eng- 
land the  Church  of  England  was  established;  in  Geneva  Calvin- 
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ism  was  established;  in  Scotland  Presbyterianism  was  estab- 
lished. In  all  these  cases  it  was  assumed  that  religion  was  a 
concern  of  the  whole  community  and  hence  should  be  sup- 
ported by  the  state. 

Thus  the  idea  of  co-operation  between  church  and  state  survived 
the  Protestant  Revolution  and  was  accepted  alike  by  Catholic  and 
Protestant  governments.  Uniformity,  at  least  in  the  outward  mani- 
festations of  religion,  was  generally  regarded  as  essential  to  national 
unity.2 

In  order  to  see  even  more  clearly  what  "establishment  of 
religion"  meant  to  the  early  colonists  in  America,  it  is  neces- 
sary to  describe  briefly  the  character  of  the  two  major  forms 
of  establishment  in  America,  first,  the  Church  of  England 
which  was  carried  to  Virginia  and  to  several  other  American 
colonies,  and,  second,  the  Calvinism  which  was  carried  by 
the  Puritans  to  New  England. 

The  Anglican  Establishment 

The  Church  of  England  became  the  established  church  in 
England  as  a  result  of  a  long  series  of  conflicts  with  Rome;  the 
changes  in  the  relationship  between  church  and  state  were 
embodied  in  the  legal  enactments  of  Parliament  under  Henry 
VIII,  Edward  VI,  and  Elizabeth.  The  English  crown  dis- 
placed the  Pope  as  the  supreme  head  of  the  church;  the  crown 
controlled  all  appointments  of  bishops,  gave  permission  to  the 
church  bodies  to  meet,  and  regulated  the  doctrine  and  the 
procedures  of  church  worship.  The  Act  of  Uniformity  of 
Parliament  required  the  Book  of  Common  Prayer  to  be  the 
only  legal  form  of  public  worship  and  fixed  penalties  for 
clergymen  who  did  not  follow  the  orders  set  down  therein. 

Opposition  to  the  articles  of  faith  or  to  the  methods  of  public 
worship  constituted  a  breach  of  civil  law  and  could  be 
punished  by  the  civil  authorities.   The  state  required  attend- 
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ance  at  church,  prohibited  public  worship  by  dissenters,  pro- 
hibited dissenters  from  holding  public  office,  and  punished 
offenders  in  any  of  these  respects.  In  the  local  parishes  the 
minister,  the  wardens,  and  the  vestrymen  had  certain  civil 
authority  as  well  as  religious  privileges.  They  supervised  at- 
tendance at  church  which  was  required  of  all  persons  whether 
or  not  they  wished  to  adhere  to  the  Church  of  England,  and 
they  enforced  laws  concerning  poor  relief,  hunting,  vagrancy, 
and  drunkenness.  All  persons  were  forced  to  pay  taxes  for 
the  support  of  the  parish  church,  no  matter  what  their  own 
religious  beliefs  might  be. 

^    f    This  system  of  establishment  was  carried  in  substance  to 

^Virginia  where  the  commercial  company  in  charge  was  author- 
ized by  the  royal  charter  of  1606  to  give  financial  support  to 
ministers,  require  church  attendance  of  all  settlers,  and  levy 

.  /  penalties  upon  any  who  spoke  blasphemy  or  heresy.  Virginia 
I  thus  followed  in  essence  the  pattern  from  the  homeland.  When 
the  commercial  company's  charter  was  taken  away  and  Vir- 
ginia was  made  into  a  royal  province  in  1624,  a  full-fledged 
Anglican  establishment  was  soon  put  into  effect  by  acts  of 
the  Virginia  Assembly  beginning  in  1629. 

Without  attempting  to  describe  details,  it  may  be  said  that 

^"establishment"  in  Virginia  clearly  meant  the  following  things : 

( 1 )  It  meant  that  the  state  enforced  financial  support  for  the 
established  church.  The  state  levied  taxes  in  the  form  of 
tithes  upon  all  persons  without  regard  to  their  religious 
beliefs,  and  these  taxes  or  tithes  were  enforced  by  law 
for  the  support  of  the  parish  clergymen.  Church  build- 
ings were  often  built  with  the  aid  of  tax  funds  and  public 
lands.  In  addition,  certain  lands  (called  the  glebes)  were 
set  aside  for  the  clergy  who  were  entitled  to  such  lands 
by  law  as  a  means  for  their  support  either  for  income  or 
for  actual  residence. 

(2)  Establishment  also  meant  that  the  state  gave  legal  and 
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moral  support  to  the  doctrines  and  public  worship  of 
the  established  church.  The  state  prohibited  the  free 
exercise  of  religion  and  legislated  against  equal  rights 
of  conscience.  No  religious  beliefs  except  the  legally 
approved  religion  could  be  stated  publicly  or  taught 
publicly  without  danger  of  legal  punishment  by  the  state. 
The  laws  required  all  clergymen  to  conform  to  the  doc- 
trines and  methods  of  worship  of  the  Church  of  England. 
Clergymen  who  failed  to  conform  were  banished  by  state 
action,  and  certain  non-conformists  were  singled  out  for 
special  legal  action,  including  Puritans,  Quakers,  Bap- 
tists, and  Catholics  who  were  subject  to  fines,  imprison- 
ment, or  expulsion.  Not  only  was  the  free  exercise  of 
worship  by  non-conformists  prohibited  by  law,  but  also 
all  persons  regardless  of  religious  belief  were  required 
by  law  to  attend  the  services  of  the  Church  of  England 
with  fines  and  penalties  for  failure  to  do  so.  In  the  local 
parishes  the  church  officials  (wardens  and  vestrymen) 
undertook  such  civil  tasks  as  enforcing  the  laws  respecting 
parish  taxes,  apprenticeship  of  orphans,  and  administra- 
tion of  poor  relief.3 

In  brief,  establishment  meant  that  the  Church  of  England 
not  only  received  legal  privileges  of  public  worship  and  faith 
which  were  accorded  to  no  other  belief,  but  also  the  compul- 
sive and  legal  force  of  the  state  was  used  to  enforce  these 
privileges  and  to  support  the  clergy  and  property  of  the  estab- 
lished church  by  aid  of  lands  and  taxes.  To  give  effect  to  these 
principles  the  legislature  passed  many  laws  "respecting  an 
establishment  of  religion"  as  well  as  "prohibiting  the  free 
exercise  thereof."  Somewhat  similar  forms  of  Anglican  estab- 
lishment were  enacted  in  the  Carolinas  and  eventually  in  Mary- 
land and  Georgia.  This  form  of  single  establishment  was  one 
kind  of  "co-operation"  between  church  and  state  which  the 
American  people  sought  to  prevent  when  they  began  the  long 
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struggle  toward  separation  of  church  and  state  in  the  eighteenth 
century. 

The  Puritan  Establishment 

The  English  Puritans  followed  in  general  John  Calvin's 
doctrines  in  their  efforts  to  reform  the  Church  of  England 
and  also  to  counteract  the  "radical"  Protestant  sects  who 
wanted  free  exercise  of  religion  and  separation  of  church  and 
state.  Despite  Calvin's  great  hostility  to  the  Roman  Church, 
his  position  was  somewhat  similar  to  that  of  the  Catholic 
Church  regarding  the  relation  of  church  and  state.  He  in- 
sisted that  the  church  should  be  supreme  in  religious  affairs 
and  that  it  was  the  obligation  of  the  state  to  enforce  the 
church's  pronouncements  on  religion.  The  church  was  thus 
superior  to  the  state  in  Calvin's  Geneva  experiment,  but  the 
two  were  to  co-operate  in  enforcement. 

This  doctrine  is  nowhere  more  explicitly  stated  than  in 
Calvin's  basic  theological  work  of  1536  entitled  the  Institutes 
of  the  Christian  Religion;  the  civil  government  must  not  con- 
fine itself  to  secular  affairs,  but  its  first  aim  is  to  support  the 
true  religion: 

.  .  .  civil  government  is  designed,  as  long  as  we  live  in  this  world, 
to  cherish  and  support  the  external  worship  of  God,  to  preserve 
the  pure  doctrine  of  religion,  to  defend  the  constitution  of  the 
Church,  to  regulate  our  lives  in  a  manner  requisite  for  the  society 
of  men,  to  form  our  manners  to  civil  justice,  to  promote  our  con- 
cord with  each  other,  and  to  establish  general  peace  and  tran- 
quility; .... 

...  its  objects  also  are,  that  idolatry,  sacrileges  against  the  name 
of  God,  blasphemies  against  his  truth,  and  other  offences  against 
religion,  may  not  openly  appear  and  be  disseminated  among  the 
people;  ...  in  short,  that  there  may  be  a  public  form  of  religion 
among  Christians,  and  that  humanity  may  be  maintained  among 
men  .... 
...  no  government  can  be  happily  constituted,  unless  its  first 
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object  be  the  promotion  of  piety  and  ...  all  laws  are  preposterous 
which  neglect  the  claims  of  God,  and  merely  provide  for  the 
interests  of  men.  Therefore,  as  religion  holds  the  first  place  among 
all  the  philosophers,  and  as  this  has  always  been  regarded  by  the 
universal  consent  of  all  nations,  Christian  princes  and  magistrates 
ought  to  be  ashamed  of  their  indolence,  if  they  do  not  make  it  the 
object  of  their  most  serious  care.  We  have  already  shown  that 
this  duty  is  particularly  enjoined  upon  them  by  God;  for  it  is 
reasonable  that  they  should  employ  their  utmost  efforts  in  asserting 
and  defending  the  honor  of  him,  whose  vicegerents  they  are,  and 
by  whose  favor  they  govern.  .  .  .  These  things  evince  the  folly  of 
those  who  would  wish  magistrates  to  neglect  all  thoughts  of  God, 
and  to  confine  themselves  entirely  to  the  administration  of  justice 
among  men;  as  though  God  appointed  governors  in  his  name  to 
decide  secular  controversies,  and  disregarded  that  which  is  of 
far  greater  importance  —  the  pure  worship  of  himself  according 
to  the  rule  of  his  law.4 

On  this  basis  the  Puritans  in  England  could  not  accept  the 
Anglican  doctrine  that  the  civil  ruler  in  the  person  of  the 
crown  was  the  supreme  authority  in  religious  affairs.  They 
were  not  by  any  means  arguing  for  separation  of  church  and 
state.  They  simply  wanted  to  be  sure  that  the  state  enforced 
the  orthodox  religion  as  defined  by  the  Puritan  church,. 

Puritans  agreed  with  the  Roman  Church  and  with  the  Angli- 
can Church  that  morality  must  rest  upon  religious  sanctions 
and  to  that  end  the  church  and  state  should  co-operate,  but 
they  wanted  to  be  sure  that  the  Roman  Church  did  not  have 
the  right  to  define  this  co-operation,  and  they  wanted  to  be 
sure  that  the  state  as  conceived  by  the  Anglican  settlement 
did  not  have  the  right  to  define  this  co-operation.  They  agreed 
that  the  welfaxe  of  the  community  depended  upon  the  estab- 
lishment of  orthodox  religion,  but  they  were  convinced  that 
the  establishment  of  either  the  Catholic  or  Anglican  religion 
by  the  state  would  destroy  rather  than  promote  the  secular 
welfare  of  civil  society.  Thus,  the  civil  welfare,  in  the  view 
of  all  three  churches,  depended  upon  the  establishment  by 
authority  of  the  state  of  a  specific  view  of  religious  orthodoxy. 
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The  public  welfare  would  be  endangered  if  any  other  religious 
view  were  allowed  to  be  held  or  taught  openly  among  the 
people. 

Thus,  when  the  Puritans  came  to  New  England  one  of 
their  primary  concerns  was  to  establish  their  own  religious 
orthodoxy  as  the  law  of  the  land  in  Massachusetts,  Connecticut, 
and  New  Hampshire.  In  many  ways  they  showed  their  intent 
that  the  state  should  support  the  Congregational  Church  in 
accordance  with  Calvin's  outlook.  In  Massachusetts,  suffrage 
was  even  restricted  to  church  members  as  well  as  to  property 
holders  in  the  effort  to  be  sure  that  no  unorthodox  influence 
should  be  exerted  in  civil  affairs.  The  principle  of  "co-opera- 
tion" between  church  and  state  was  fully  in  operation  in  the 
full  meaning  of  the  Puritan  Congregational  establishment. 

( 1 )  The  state  levied  taxes  for  the  support  of  the  clergy  and 
the  church. 

(2)  The  state  enforced  by  law  the  exclusive  rights  of  the 
orthodox  church  to  conduct  public  worship  and  to  com- 
pel all  persons  to  attend  church  services  no  matter  what 
their  beliefs. 

( 3 )  The  state  used  its  coercive  power  to  deny  equal  rights  to 
tl,(>  unorthodox.  Not  only  were  they  denied  political 
rights,  they  were  subject  to  trial  and  punishment  by  the 

/  state  for  heresy,  blasphemy,  and  idolatry,  and,  to  a  les- 
ser extent,  even  for  criticizing  the  ministers.  Roger  Wil- 
liams, Anne  Hutchinson,  Presbyterians,  Quakers,  Ana- 
baptists, and  Catholics  all  felt  the  force  of  the  Puritan 
civil  authorities  in  trials,  fines,  banishment,  or  punish- 
ment. 

Thus,  in  summary,  to  colonial  Americans  of  the  seventeenth 

/  century  the  term  "establishment  of  religion"  meant  two  things 

in  principle  and  in  practice.    It  mear\JL  positive  support  of 

religion  by  public  funds,  and  it  meaniriegal  enforcement  of 
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certain  orthodox  religious  beliefs  by  granting  to  certain 
churches  the  exclusive  privileges  of  public  worship  as  well  as 
by  meting  out  punishment  for  those  who  tried  to  conduct 
other  kinds  of  public  worship  or  even  to  hold  privately  religious 
beliefs  at  variance  with  the  established  religion.  This,  then, 
is  the  original  meaning  of  the  second  choice  before  the  Ameri- 
can people  as  described  on  page  7.  Co-operation  without  free 
exercise  was  the  dominant  principle  and  practice  brought  from 
Europe  to  the  Anglican  South  and  to  Puritan  New  England 
in  the  seventeenth  century. 

When  Americans  began  to  move  away  from  this  meaning 
of  establishment,  they  discovered  that  the  process  would  not 
be  complete  until  they  had  removed  the  legal  obligation  to  give 
financial  support  to  religious  doctrines  in  which  they  did  not 
believe  and  until  they  had  removed  from  the  state  the  right 
to  enforce  modes  of  worship  upon  all  or  to  penalize  persons  for 
unorthodox  beliefs.  In  other  words,  they  had  to  disestablish 
financial  and  legal  connection  between  state  and  church;  and 
they  had  to  gain  recognition  of  the  rights  of  all  to  exercise 
freely  their  own  modes  of  worship.  They  found  that  both  of 
these  steps  had  to  be  taken  before  they  could  achieve  the 
principle  that  all  persons  have  equal  rights  of  conscience  in 
the  eyes  of  the  state.  Prior  to  the  Revolutionary  War  most  of 
the  gains  toward  separation  of  church  and  state  were  made 
in  the  realm  of  free  exercise  of  religion  rather  than  in  direct 
progress  toward  financial  or  legal  disestablishment. 

The  Struggle  for  "Free  Exercise"  of  Religion 

From  the  foregoing  descriptions  it  is  clear  that  one  of  the 
dominant  traditions  in  early  colonial  America  was  the  accept- 
ance of  the  principle  that  church  and  state  were  legitimate 
partners  in  the  propagation  and  maintenance  of  an  established 
religion.  It  should  be  noted  immediately,  however,  that  a 
second  and  equally  authentic  tradition  was  present  in  America 
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'from  almost  the  beginning.  This  was  the  tradition  of  "separat- 
ism" which  began  as  a  minority  viewpoint  in  the  early  seven- 
teenth century  but  which  became  a  majority  point  of  view 
toward  the  end  of  the  eighteenth  century.  As  the  tradition  of 
separatism  won  its  way  in  principle,  the  practice  of  establish- 
ment began  to  crumble  on  many  fronts,  until  a  high  degree  of 
separation  was  eventually  won. 

The  theory  of  separation  of  church  and  state,  or  separatism, 
as  it  may  conveniently  be  called,  had  its  roots  among  some  of 
the  smaller  Protestant  sects  of  Europe  in  the  sixteenth  and 
seventeenth  centuries.  Among  the  most  important  of  these, 
the  Anabaptists  of  Switzerland,  southern  Germany,  and  the 
Low  Countries  resisted  any  civil  or  ecclesiastical  authority  that 
tried  to  enforce  uniformity  of  belief.  Thus,  to  achieve  free- 
dom of  conscience  for  themselves  and  for  others  they  fought 
against  any  union  of  church  and  state.  They  argued  that 
all  churches  were  voluntary  associations  of  believers,  and 
therefore  they  could  brook  no  interference  of  the  civil  power 
with  ecclesiastical  affairs.  Since  religion  must  be  an  individual 
relationship  between  each  individual  and  God,  they  said,  any 
coercion  upon  individuals  is  sinful  and  useless;  the  state  must 
confine  itself  to  civil  affairs  and  leave  religion  to  religious 
'agencies.  Baptists  and  Mennonites  later  reflected  much  of 
the  original  Anabaptist  outlook. 

Perhaps  the  most  effective  early  statement  of  the  principle 
of  separation  of  church  and  state  was  made  by  Roger  Williams 
in  the  course  of  his  bitter  conflict  with  the  Massachusetts 
authorities  under  the  leadership  of  the  Puritan  clergyman  John 
Cotton.  Williams  went  much  beyond  the  theory  of  toleration 
that  was  being  proposed  by  John  Locke  and  others  in  Eng- 
land. Williams  believed  that  conflict  between  various  religions 
could  end  only  when  there  was  essential  separation  between 
church  and  state,  when  the  legal  connections  between  civil 
and  religious  authorities  were  cut  away.  Civil  authorities  have 
their  secular  sphere  and  religious  authorities  have  their  reli- 
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gious  sphere;  neither  should  try  to  control  the  affairs  of  the 
other.  All  religious  beliefs  should  not  only  be  allowed  freedom 
to  exist  but  the  state  must  not  infringe  the  equal  rights  of  any 
religious  belief,  Christian  or  non-Christian.  He  even  held 
that  freedom  of  non-belief  should  be  allowed  by  the  state. 
He  believed  that  only  in  these  ways  may  the  true  welfare  of 
the  state  as  well  as  of  all  religions  be  achieved. 

Certain  excerpts  from  the  preface  of  Williams'  famous  tract 
entitled  Bloudy  Tenent  of  Persecution  are  important  in  this 
connection: 

Fourthly,  The  Doctrine  of  persecution  for  cause  of  Conscience, 
is  proved  guilty  of  all  the  blood  of  the  Soules  crying  for  vengeance 
under  the  Altar. 

Fifthly,  All  Civill  States  with  their  Officers  of  justice  in  their 
respective  constitutions  and  administrations  are  proved  essentially 
Civill,  and  therefore  not  Judges,  Governours  or  Defendours  of  the 
Spirituall  or  Christian  state  and  Worship. 

Sixthly.  It  is  the  will  and  command  of  God,  that  (since  the 
comming  of  his  Sonne  the  Lord  Jesus)  a  permission  of  the  most 
Paganish,  Jewish,  Turkish,  or  Antichristian  consciences  and  wor- 
ships, bee  granted  to  all  men  in  all  Nations  and  Countries:  and 
they  are  onely  to  bee  fought  against  with  that  Sword  which  is  only 
(in  Soule  matters)  able  to  conquer,  to  wit,  the  Sword  of  Gods 
Spirit,  the  Word  of  God  .... 

Eighthly,  God  requireth  not  an  uniformity  of  Religion  to  be 
inacted  and  inforced  in  any  civill  state;  which  inforced  uniformity 
(sooner  or  later)  is  the  greatest  occasion  of  civill  Warr,  ravishing 
of  conscience,  persecution  of  Christ  Jesus  in  his  servants,  and  of  the 
hypocrisie  and  destruction  of  millions  of  souls  .... 

Tenthly,  an  inforced  uniformity  of  Religion  throughout  a  Nation 
or  civill  state,  confounds  the  Civill  and  Religious,  denies  the  prin- 
ciples of  Christianity  and  civility,  and  that  Jesus  Christ  is  come  in 
the  Flesh. 

Eleventhly,  The  permission  of  other  consciences  and  worships 
than  a  state  professeth,  only  can  (according  to  God)  procure  a 
firme  and  lasting  peace,  (good  assurance  being  taken  according  to 
the  wisdome  of  the  civill  state  for  uniformity  of  civill  obedience 
from  all  sorts.) 
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Twelfthly,  lastly,  true  civility  and  Christianity  may  both  flourish 
in  a  state  or  Kingdome,  notwithstanding  the  permission  of  divers 
and  contrary  consciences,  either  Jew  or  Gentile.5 

Needless  to  say,  such  "radical"  views  as  these  expressed  by 
Roger  Williams  in  1644  did  not  immediately  change  the 
picture  of  the  dominant  outlook  toward  establishment,  but 
they  did  take  root  increasingly  and  ever  more  firmly  among 
larger  numbers  of  people,  especially  among  the  non-conform- 
ist and  dissenting  groups  that  came  to  America  in  increasing 
numbers  in  the  seventeenth  and  eighteenth  centuries.  Al- 
though the  roots  of  establishment  seemed  firmly  grounded  in 
the  soil  of  the  seventeenth  century,  new  seeds  were  soon 
planted  that  began  rapidly  to  sprout  and  blossom  into  sturdy 
plants  of  religious  freedom.  Above  all,  the  most  important 
factor  in  the  growth  of  freedom  was  the  rapid  increase  of  a 
wide  variety  of  religious  groups  which  soon  began  to  attack 
the  entrenched  establishments  where  they  existed  and  which 
effectively  prevented  the  spread  of  establishment  to  ground 
where  it  had  not  originally  been. 

In  general  there  were  thre_e_types  of  attitudes  toward  re- 
ligious establishments  among  the  thirteen  colonies.  There  was, 
first,  the  group  of  colonies  where  strong  establishments  existed 
for  relatively  long  periods  of  time.  These  included  Massachu- 
setts, Connecticut,  and  New  Hampshire,  where  the  Con- 
gregational Church  was  most  commonly  recognized  as  the 
established  church,  and  Virginia,  South  Carolina,  and  North 
Carolina,  where  the  Church  of  England  was  established. 

There  was  a  second  group  of  colonies  in  which  little  or  no 
establishment  ever  existed  and  which  were  founded  upon  a 
large  measure  of  religious  freedom.  These  were  Rhode  Island, 
Pennsylvania,  and  Delaware. 

There  was,  finally,  a  third  group  in  which  the  status  of 
establishment  was  uncertain  or  changed  as  the  complexion  of 
the  religious  population  changed.  These  were  New  York, 
New  Jersey,  Maryland,  and  Georgia.  In  New  York  under  the 
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Dutch  rule  the  Dutch  Reformed  Church  was  established,  but 
when  the  English  came  into  power  a  long  struggle  ensued  con- 
cerning the  role  of  the  Church  of  England  in  New  York.  The 
British  crown,  the  royal  governor,  and  the  Anglican  clergy 
assumed  that  the  Church  of  England  was  established,  but  the 
colonial  assembly,  the  Dutch  Reformed  Church,  and  the 
dissenters  never  admitted  this  claim.  On  the  basis  of  actual 
practice  for  nearly  a  century  it  is  clear  that  multiple  rather 
than  single  establishment  was  the  rule  in  New  York  (see  pages 
26-29  following). 

The  proprietors  of  New  Jersey  allowed  a  considerable 
amount  of  free  exercise,  of  religion.  When  New  Jersey  was 
made  into  a  royal  province  in  1702,  the  crown  and  royal 
governor  again  tried  to  assume  that  the  Church  of  England 
was  established,  but  the  New  Jersey  legislature  never  passed 
such  a  law  and  never  levied  a  tax  for  the  support  of  religion. 
Thus  the  Church  of  England  could  not  be  considered  as 
established  in  New  Jersey.  Maryland  was  founded  under  Lord 
Baltimore  upon  the  basis  of  religious  freedom,  but  when  Mary- 
land was  made  an  English  royal  province  in  1692,  the  Church 
of  England  was  soon  legally  established  by  the  colonial  legisla- 
ture. Georgia  was  also  founded  upon  the  basis  of  religious 
freedom;  however,  the  Church  of  England  was  formally  es- 
tablished after  Georgia  became  a  royal  province  in  1752,  but 
it  was  not  long  in  existence  and  never  very  effective  in  practice. 

By  the  time  of  the  Revolution,  all  colonies  were  trying  in 
greater  or  lesser  degree  the  experiment  of  allowing  more  free- 
dom of  religious  worship.  The  American  people  were  taking 
their  first  step  in  the  direction  of  separation  of  church  and 
state.  Where  establishments  were  strong,  the  first  step  was 
extremely  difficult  to  take  and  many  compromises  were 
reached.  These  compromises  often  took  the  form  of  main- 
taining the  establishment  but  granting  toleration  for  dissenting 
sects  to  conduct  religious  exercises  of  their  own.  This  was  one 
phase  of  the  third  choice  before  the  American  people  as 
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described  on  page  8,  namely,  single  establishment  with  some 
religious  freedom.  Sometimes  the  compromise  took  the  form 
of  expanding  the  establishment  to  grant  privileges  and  tax 
support  to  more  than  one  religious  group  while  still  maintain- 
ing some  discrimination  against  other  sects.  This  was  the  sec- 
ond phase  of  this  same  choice,  namely,  multiple  establishment 
with  sonie  religious  freedom.  Only  a  few  details  and  examples 
can  be  filled  in  here,  but  the  trend  is  clear. 

j      In  the  founding  of  Providence  plantation,  Roger  Williams 
W.put  into  practice  what  heliad  preached.  He  sought  to  pumsl 

~  no  one  because  of  conscience  and  to  exact  obedience  to  the 
state  only  in  civil  matters.  In  the  royal  charter  granted  to 
Rhode  Island  in  1663,  no  one  was  to  be  asked  to  account  for 
his  religious  beliefs  so  long  as  he  did  not  disturb  the  civil  peace. 
The  British  crown  apparently  felt  that  it  would  be  good  policy 
to  encourage  a  colony  that  seemed  likely  to  be  advantageous 
for  the  Empire.  If  religious  freedom  contributed  to  prosperity, 
then  religious  freedom  was  to  be  encouraged.  In  general, 
Rhode  Island  was  able  to  maintain  its  liberal  record,  although 
later,  citizenship  was  limited  to  Protestant  Christians,  but 
this  rule  was  not  rigorously  enforced,  and  some  Jews  and 
Catholics  became  citizens.  There  was  no  penal  legislation 
against  Quakers,  Jews,  or  Catholics,  and  one  of  the  strongest 
Jewish  congregations  grew  up  in  Newport  in  the  eighteenth 
century. 

Maryland  and  Pennsylvania  were  both  founded  to  provide 
havens  for  persecuted  religious  groups.  The  first  Lord  Balti- 
more hoped  that  Maryland  would  become  such  a  refuge  for 
Roman  Catholics,  but  when  they  did  not  migrate  in  sufficient 
numbers  the  Act  of  Toleration  of  1649  was  passed  to  attract 
Protestants  —  who  then  came  in  such  numbers  that  the 
Puritans  among  them  were  eventually  able  to  pass  laws  dis- 
criminating against  Catholics.  Later,  the  Act  of  Toleration 
was  again  put  in  force,  and,  later  still,  the  Church  of  England 
was  established  when  Maryland  became  a  royal  province,  but 
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dissenters  were  tolerated  (except  Catholics).  Despite  the 
swing  back  and  forth  in  control  of  the  state,  the  heterogeneous 
population  prevented  the  rigorous  type  of  establishment  found 
in  New  England  or  Virginia. 

To  William  Penn  the  ideal  of  toleration  and  commercial 
interest  were  strong  motives  for  founding  Pennsylvania.  Free- 
Vdom  of  conscience  and  of  worship  was  included  in  Penn's 
Frame  of  Government  and  was  further  re-enforced  in  the 
Great  Law  of  1682.  The  state  was  not  to  compel  individuals 
to  attend  any  public  worship  they  did  not  wish  to  attend  nor 
penalize  them  for  their  benefits.  Society  was  to  be  founded 
upon  Christian  principles  but  without  enforced  conformity 
or  uniformity.  Freedom  of  conscience  thus  came  to  mean 
freedom  from  obligation  to  support  anyone  else's  religion  by 
taxation.  The  growth  and  prosperity  of  Pennsylvania  stimu- 
lated other  colonies  to  try  more  religious  freedom.  When 
Delaware  was  separated  from  Pennsylvania  in  1702,  Delaware 
continued  the  policy  of  permitting  a  wide  range  of  religious 
freedom  with  no  establishment  of  religion. 

Multiple  Establishments 

Whereas  some  colonies  moved  toward  religious  freedom 
with  no  establishments,  others  tried  to  provide  greater  free 
exercise  by  granting  financial,  legal,  and  moral  support  by 
the  state  to  several  religious  groups  rather  than  to  a  single 
religious  group.  Multiple  establishment  thus  became  the  policy 
for  varying  lengths  of  time  in  New  York,  Massachusetts,  Con- 
necticut, New  Hampshire,  Maryland,  and  South  Carolina.  It 
was  attempted  but  not  achieved  in  Virginia. 

Under  the  Dutch  commercial  company  which  founded  New 
Netherlands,  the  Dutch  Reformed  Church  was  established, 
but  a  distinction  was  made  between  public  worship  on  one 
hand  and  private  religious  beliefs  and  private  worship  on  the 
other.  Even  though  public  worship  was  confined  to  the  Dutch 
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Reformed  Church,  considerable  toleration  was  given  to  free- 
dom of  private  conscience.  This  developed  partly  from  in- 
difference on  the  part  of  the  governing  company  and  partly 
from  the  desire  to  maintain  a  prosperous  colony  that  would 
attract  settlers.  As  a  result,  a  heterogeneous  religious  popula- 
tion soon  appeared,  including  Calvinists,  Lutherans,  Men- 
nonites,  Quakers,  Catholics,  and  Jews.  At  first  none  of  these 
groups  were  strong  enough  to  achieve  public  worship  for  them- 
selves, but  soon  the  situation  changed.  When  they  did  try 
to  achieve  public  worship  and  when  they  met  with  strong 
measures  of  reprisal  from  Peter  Stuyvesant,  the  Dutch  West 
India  Company  supported  them  against  Stuyvesant  and  greater 
tolerance  was  on  the  way. 

When  the  English  took  over  New  Netherlands  and  made 
it  into  New  York,  the  principle  of  toleration  was  continued, 
^he  inclinations  of  the  Duke  of  York  toward  Catholicism  led 
to  a  modification  of  the  harsh  measures  against  Catholics, 
and  toleration  for  public  worship  was  given  to  all  Protestant 
groups  who  could  produce  an  ordained  minister.  This  principle 
of  free  exercise,  as  set  down  in  the  Duke's  Laws  of  1664,  is 
interesting  because  no  mention  is  made  of  the  Church  of 
England  by  name.  The  usual  provisions  for  churches  to  be 
built  and  ministers  to  be  supported  by  a  public  tax  upon  all 
inhabitants  are  included,  but  the  Church  of  England  was  not 
singled  out  for  special  privilege.  Each  township  was  required 
to  support  a  minister,  but  the  minister  was  to  be  elected  by 
the  majority  vote  of  the  inhabitants  of  the  town. 

Thus,  no  specific  church  was  to  be  established  for  the  whole 
colony,  but  simply  religion  in  general  was  to  be  established. 
Each  town  must  have  some  kind  of  church  and  support  it,  but 
its  denomination  was  to  be  left  to  the  locality.  Here  is  an  early 
case  where  establishment  did  not  mean  preference  of  one  re- 
ligious group  over  all  others;  the  preacher  merely  had  to 
produce  a  certificate  of  ordination  from  some  Protestant 
bishop  or  minister.  The  early  English  governors  followed  this 
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practice  of  multiple  establishment  by  recognizing  that  the 
Dutch  Reformed  Church  be  maintained  as  the  established 
church  and  the  Dutch  minister  be  paid  by  public  funds  in 
certain  towns. 

After  the  Duke  of  York  became  king  he  then  specifically 
instructed  the  royal  governors  to  single  out  the  Church  of  Eng- 
land for  preference  as  the  established  church  in  New  York 
and  for  public  support  of  Anglican  ministers.  This  set  off  a 
long  period  of  conflict  with  the  New  York  Assembly  which 
consistently  refused  to  pass  such  laws.  Upon  the  insistence 
of  the  royal  governor,  Benjamin  Fletcher,  the  New  York  As- 
sembly finally  passed  a  compromise  law  in  1693  which  care- 
fully refrained  from  giving  preference  to  the  Church  of  Eng- 
land. The  act  simply  provided  that  in  six  towns  of  the  four 
southern  counties  of  New  York  there  should  be  "established 
a  good,  sufficient,  Protestant  Minister"  to  be  supported  by  a 
public  tax.  This  act  did  not  mention  the  Church  of  England, 
it  applied  only  to  New  York  City,  Richmond,  Westchester, 
and  Queens,  it  made  no  mention  of  the  denomination  of  the 
ministers  to  be  chosen,  and  it  did  not  apply  to  the  whole 
province.6 

From  then  on  the  battle  raged  between  the  royal  governors 
and  the  Anglican  clergymen  on  one  side,  who  maintained 
that  the  Church  of  England  was  established,  and  the  legislature 
and  the  dissenters  on  the  other  side  who  insisted  that  it  was 
not.  In  1695  the  Assembly  specifically  resolved  that  a  town 
in  the  four  counties  specified  could  select  a  dissenting  Protest- 
ant minister  and  pay  him  from  public  tax  funds.  Controversy 
ensued  in  many  disputes  and  court  cases.  One  of  the  most 
notable  cases  was  decided  in  1731  when  a  court  ruled  that 
the  town  of  Jamaica  in  Queens  could  select  and  support  a 
Presbyterian  minister  rather  than  a  Church  of  England  min- 
ister as  the  established  minister  of  the  town.  Here  was  the 
principle  of  "co-operation"  between  the  state  and  a  variety 
of  churches.  This  policy  of  multiple  establishment  was  main- 
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tained  in  New  York  until  the  time  of  the  Revolution  when 
it  was  abrogated  in  the  New  York  Constitution  of  1777.  Even 
the  wording  of  the  New  York  Constitution  reveals  the  deter- 
mination not  to  admit  that  the  Church  of  England  had  been 
a  single  establishment.   Article  XXXV  reads: 

That  all  such  parts  of  the  said  common  law,  and  all  such  of  the 
said  statutes  and  acts  aforesaid,  or  parts  thereof,  as  may  be  con- 
strued to  establish  or  maintain  any  particular  denomination  of 
Christians  or  their  ministers,  ...  be,  and  they  hereby  are,  abrogated 
and  rejected.7 

The  trend  toward  multiple  establishment  was  even  more 
clearly  evident  in  Massachusetts,  Connecticut,  and  New  Hamp- 
shire, but  it  has  not  been  so  easily  recognized  because  of  the 
firm  place  the  dominant  Congregational  majority  held  in  the 
political  and  religious  affairs  of  the  New  England  colonies. 
Because  the  Congregational  Puritan  churches  were  so  com- 
monly the  established  churches  in  New  England,  it  is  often 
forgotten  that  legally  it  was  possible  for  a  large  number  of 
religious  groups  to  participate  in  the  establishment  by  the  time 
the  First  Amendment  was  being  formulated  in  1789. 

In  Massachusetts  the  single  establishment  of  the  Congrega- 
tional Church  received  a  body  blow  when  William  and  Mary 
issued  the  new  charter  of  1691,  making  Massachusetts  a  royal 
province,  granting  toleration  to  all  Protestants,  and  removing 
membership  in  the  Congregational  Church  as  a  prerequisite  for 
the  suffrage.  Thus,  the  groundwork  was  laid  for  the  growth  of 
other  religious  groups  which  were  to  challenge  the  dominance 
of  the  single  establishment.  These  were  principally  Anglicans, 
Baptists,  and  Quakers.  The  Congregationalist  majority  in  the 
General  Court,  however,  circumvented  the  edict  of  toleration 
by  promptly  passing  a  law  in  1 692  which  compelled  each  town 
to  support  and  maintain  "an  able,  orthodox  and  learned 
minister"  by  means  of  a  religious  tax  upon  all  inhabitants.8 
Although  the  Congregational  Church  was  thus  not  singled 
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out  by  name  for  preference  in  tax  support,  the  Congregational- 

ists  had  a  sufficient  majority  in  the  towns  to  make  sure  that 

the  voters  would  for  a  long  time  choose  a  Congregationalist 

minister  to  be  the  established  minister.   From  then  on  it  was 

'  a  battle  between  the  Congregationalist  majority  who  tried  to 

j  use  the  civil  machinery  of  the  state  to  protect  their  privileges 

I  and  the  dissenters  who,  on  their  part,  tried  to  gain  privileges 

or  exemptions  for  themselves. 

The  first  groups  to  be  successful  in  this  effort  were  Church 
of  England  members  who  were  given  the  privilege  in  a  law  of 
1727  to  have  their  religious  taxes  paid  to  their  own  ministers 
for  their  support.  Here  was  recognition  of  the  principle  of 
multiple  establishment.  There  was  no  longer  a  single  estab- 
lishment when  the  civil  taxing  authorities  were  used  to  aid 
the  Episcopalians  to  support  their  churches  along  with  the 
Congregational  churches.  Then,  in  the  following  years  the 
Quakers  and  Baptists  were  granted  exemption  by  law  from 
paying  taxes  for  the  Congregational  town  churches  if  they 
could  obtain  certificates  showing  that  they  were  regular  at- 
tending members  of  their  own  services.  All  others  were  re- 
quired to  pay  taxes  for  the  support  of  the  town  churches. 
a  The  dissenters  kept  up  a  constant  running  fight  against  the 
principle  of  establishment,  especially  after  the  Revolutionary 
period,  but  they  lost  their  fight  in  the  Massachusetts  Constitu- 
tion of  1780  which  gave  the  legislature  authority  to  compel 
the  towns  to  levy  a  general  tax  to  support  "public  Protestant 
teachers  of  piety,  religion,  and  morality"  to  be  chosen  by  the 
"several  towns,  parishes,  precincts,  and  other  bodies  politic, 
or  religious  societies."  The  constitution  of  1780  and  the  laws 
soon  passed  under  it  were  a  step  backward  for  the  Quakers  and 
Baptists  who  now  were  not  exempt  from  religious  taxes,  but 
had  to  pay  the  taxes  and  then  obtain  a  certificate  which  en- 
titled their  own  ministers  or  religious  teachers  to  obtain  their 
share  of  the  taxes  from  the  taxing  authorities. 


ESTABLISHMENT  OF  RELIGION  IN  COLONIAL  AMERICA  31 

Article  III  of  the  Massachusetts  Constitution  of  1780  con- 
tains the  following  provision: 

And  all  moneys  paid  by  the  subject  to  the  support  of  public 
worship,  and  of  the  public  teachers  aforesaid,  shall,  if  he  require 
it,  be  uniformly  applied  to  the  support  of  the  public  teacher  or 
teachers  of  his  own  religious  sect  or  denomination,  provided  there 
be  any  on  whose  instruction  he  attends;  otherwise  it  may  be  paid 
towards  the  support  of  the  teacher  or  teachers  of  the  parish  or 
precinct  in  which  the  said  moneys  are  raised.9 

Here  was  a  thoroughgoing  multiple  establishment  in  which 
everyone  still  paid  a  general  tax  for  religion,  but  the  way 
had  been  opened  for  all  Protestant  groups  to  participate  equally 
in  the  privileges  of  the  establishment.  Any  group  could  set 
itself  up  as  a  parish  or  precinct  and  claim  its  share  of  re- 
ligious taxes.  A  court  decided  that  even  so  radical  a  dissenter 
as  a  Universalist  minister  in  Gloucester  was  entitled  to  re- 
cover the  taxes  that  his  parishioners  had  paid  to  the  town 
treasury.  The  town  form  of  multiple  establishment  was  the 
constitutional  policy  of  Massachusetts  in  1789  when  the  First 
Amendment  was  framed  and  continued  to  be  until  an  amend- 
ment to  the  Massachusetts  Constitution  was  adopted  in  1833. 
New  Hampshire  followed  in  main  respects  the  Massachusetts 
town  form  of  multiple  establishment  from  its  law  of  1714, 
down  to  and  including  its  constitution  of  1784. 

The  story  of  multiple  establishment  in  Connecticut  was 
similar.  Connecticut  named  the  Congregational  Church  as 
the  establishment  when  the  General  Court  approved  the  Say- 
brook  Platform  in  1708  and  then  moved  to  the  town  form  of 
multiple  establishment  by  a  law  of  1717  which  provided  for 
the  election  of  the  town  minister  by  a  majority  of  the  voters 
and  empowered  the  town  to  levy  taxes  for  his  support.  (Con- 
necticut Records,  IV,  33.)  Connecticut  also  passed  a  law  in 
1727  giving  Church  of  England  members  the  right  to  use 
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their  taxes  for  the^support  of  their  own  ministers  and  even  to 
levy  further  taxes  if  the  original  taxes  were  not  deemed  suf- 
ficient.10 Quakers  and  Baptists  were  also  given  exemption 
from  paying  taxes  for  the  town  establishments. 

In  1784  in  its  first  code  of  laws  as  a  state  Connecticut  au- 
thorized each  town  to  form  one  or  more  ecclesiastical  societies 
as  the  majority  of  inhabitants  so  voted  in  order  to  levy  taxes 
for  the  support  of  public  ministers.  It  also  authorized  dis- 
senters to  form  their  own  societies  which  were  to  be  on  an 
equal'  footing  with  the  same  privileges  of  supporting  their 
ministers  bv  taxation  as  those  of  the  majority  churches.11 
Everyone  haa  to  support  some  kind  of  religious  worship,  but 
he  could  choose  which  kind.  This  was  the  general  form  of 
multiple  establishment  which  obtained  in  Connecticut  from 
1784  until  the  dissenting  groups  became  strong  enough  to  oust 
the  Congregationalists  from  political  power  and  adopt  the 
Connecticut  Constitution  of  1818  which  finally  wiped  out  the 
town  form  of  multiple  establishment  and  made  religious  sup- 
port a  purely  voluntary  matter.  The  state  could  no  longer 
use  its  civil  machinery  to  support  or  promote  one  or  more 
forms  of  religion. 

In  Virginia  the  established  Church  of  England  began  to 
feel  the  pressures  for  toleration  as  early  as  1685  when  the 
home  government  issued  instructions  to  the  governor  in  Vir- 
ginia to  allow  freedom  of  conscience  to  all  persons  who  did 
not  threaten  the  civil  peace,  although  this  was  amended  in 
1690  to  exclude  Catholics  from  toleration.  By  1699  the 
principles  of  the  English  Act  of  Toleration  of  1689  were  in 
effect,  namely,  that  all  dissenter  groups  whose  ministers  and 
places  of  worship  were  registered  could  hold  public  worship. 
Thus,  Presbyterians  and  Baptists  began  to  settle  in  the  western 
regions  of  Virginia.  When  they  began  to  move  into  the  eastern 
sections,  however,  they  began  to  suffer  retaliation.  The  pres- 
ence of  dissenters  in  growing  numbers  laid  the  conditions 
which  led  to  demands  for  multiple  establishment.   It  was  this 
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effort  to  achieve  multiple  establishment  which  was  blocked  by 
the  leadership  of  Madison  and  Jefferson  soon  after  the  Revolu- 
tion (see  Chapter  3). 

The  efforts  of  the  older  establishments  to  arrive  at  multiple 
establishment  were  crowned,  however,  with  greater  success 
in  Maryland  and  South  Carolina  than  they  were  in  Virginia. 
At  the  beginning  of  the  Revolution,  strong  Church  of  Eng- 
land groups  were  able  to  hold  off  complete  disestablishment 
for  a  while  by  inserting  provisions  for  multiple  establishment 
in  the  constitutions  of  Maryland  and  South  Carolina.  In  both 
states  the  constitutional  provisions  tried  to  reach  a  compromise 
whereby  free  exercise  of  religion  would  be  protected  on  one 
hand,  while  at  the  same  time  provision  was  made  for  multiple 
establishment  and  protection  for  the  property  of  the  Church 
of  England. 

A  close  reading  of  the  Maryland  Constitution  of  1776  will 
reveal  how  the  attempt  was  made  to  serve  all  of  these  varying 
interests  at  the  same  time.  First,  respects  were  paid  to  free 
exercise  of  religion;  then,  secondly,  multiple  establishment 
was  made  legal;  and,  finally,  the  property  of  the  Church  of 
England  was  safeguarded: 

That,  as  it  is  the  duty  of  every  man  to  worship  God  in  such 
manner  as  he  thinks  most  acceptable  to  him;  all  persons,  professing 
the  Christian  religion,  are  equally  entitled  to  protection  in  their 
religious  liberty;  wherefore  no  person  ought  by  any  law  to  be 
molested  in  his  person  or  estate  on  account  of  his  religious  persua- 
sion or  profession,  or  for  his  religious  practice;  unless,  under 
colour  of  religion,  any  man  shall  disturb  the  good  order,  peace  or 
safety  of  the  State,  or  shall  infringe  the  laws  of  morality,  or  in- 
jure others,  in  their  natural,  civil,  or  religious  rights;  nor  ought 
any  person  to  be  compelled  to  frequent  or  maintain,  or  contribute, 
unless  on  contract,  to  maintain  any  particular  place  of  worship, 
or  any  particular  ministry;  yet  the  Legislature  may,  in  their  discre- 
tion, lay  a  general  and  equal  tax,  for  the  support  of  the  Christian 
religion:  leaving  to  each  individual  the  power  of  appointing  the 
payment  over  of  the  money,  collected  from  him,  to  the  support  of 
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any  particular  place  of  worship  or  minister,  or  for  the  benefit  of 
the  poor  of  his  own  denomination,  or  the  poor  in  general  of  any 
particular  county:  but  the  churches,  chapels,  glebes,  and  all  other 
property  now  belonging  to  the  Church  of  England,  ought  to  remain 
to  the  Church  of  England  forever.12 

A  careful  reading  of  these  provisions  will  show  that  the 
meaning  of  establishment  had  definitely  moved  away  from 
support  of  a  single  preferred  church  to  support  for  any 
Christian  sect  so  designated  by  the  taxpayer.  All  Christian 
churches  were  on  an  equal  footing  in  the  eyes  of  the  law. 
This  was  multiple  establishment.  The  people  of  Maryland 
recognized  it  as  multiple  establishment  when  they  ratified  a 
constitutional  amendment  in  1810  specifically  outlawing  this 
provision  in  the  following  words: 

Art.  XIII.  That  it  shall  not  be  lawful  for  the  general  assembly 
of  this  State  to  lay  an  equal  and  general  tax,  or  any  other  tax,  on 
the  people  of  this  State,  for  the  support  of  any  religion.13 

Similar,  but  much  more  elaborate,  provisions  for  multiple 
establishment  were  included  in  the  South  Carolina  Constitu- 
tion of  1778.  These  provisions  illustrate  so  clearly  the  com- 
mon and  widespread  understanding  that  establishment  of 
religion  meant  multiple  establishment  that  they  deserve  to  be 
quoted  at  length: 

That  all  persons  and  religious  societies  who  acknowledge  that 
there  is  one  God,  and  a  future  state  of  rewards  and  punishments, 
and  that  God  is  publicly  to  be  worshipped,  shall  be  freely  tolerated. 
The  Christian  Protestant  religion  shall  be  deemed,  and  is  hereby 
constituted  and  declared  to  be,  the  established  religion  of  this  State. 
That  all  denominations  of  Christian  Protestants  in  this  State,  de- 
meaning themselves  peaceably  and  faithfully,  shall  enjoy  equal  re- 
ligious and  civil  privileges.  To  accomplish  this  desirable  purpose 
without  injury  to  the  religious  property  of  those  societies  of  Chris- 
tians which  are  by  law  already  incorporated  for  the  purpose  of 
religious  worship,  and  to  put  it  fully  into  the  power  of  every  other 


ESTABLISHMENT  OF  RELIGION  IN  COLONIAL  AMERICA  35 

society  of  Christian  Protestants,  either  already  formed  or  hereafter 
to  be  formed,  to  obtain  the  like  incorporation,  it  is  hereby  con- 
stituted, appointed,  and  declared  that  the  respective  societies  of  the 
Church  of  England  that -are  already  formed  in  this  State  for  the 
purpose  of  religious  worship  shall  continue  incorporate  and 
hold  the  religious  property  now  in  their  possession.  And  that 
whenever  fifteen  or  more  male  persons,  not  under  twenty-one  years 
of  age,  professing  the  Christian  Protestant  religion,  and  agreeing 
to  unite  themselves  in  a  society  for  the  purposes  of  religious  wor- 
ship, they  shall,  (on  complying  with  the  terms  hereinafter  men- 
tioned), be,  and  be  constituted  a  church,  and  be  ESTEEMED 
AND  REGARDED  in  law  as  of  the  established  religion  of  the 
State,  and  on  a  petition  to  the  legislature  shall  be  entitled  to  be 
incorporated  and  to  enjoy  equal  privileges.  That  every  society  of 
Christians  so  formed  shall  give  themselves  a  name  or  denomination 
by  which  they  shall  be  called  and  known  in  law,  and  all  that 
associate  with  them  for  the  purposes  of  worship  shall  be  esteemed 
as  belonging  to  the  society  so  called.  But  that  previous  to  the 
establishment  and  incorporation  of  the  respective  societies  of  every 
denomination  as  aforesaid,  and  in  order  to  entitle  them  thereto, 
each  society  so  petitioning  shall  have  agreed  to  and  subscribed  in  a 
book  the  following  five  articles,  without  which  no  agreement  or 
union  of  men  upon  pretence  of  religion  shall  entitle  them  to  be 
incorporated  and  esteemed  as  a  church  of  the  established  religion 
of  this  state: 

1st.  That  there  is  one  eternal  God,  and  a  future  state  of  rewards 
and  punishments. 

2d.    That  God  is  publicly  to  be  worshipped. 

3d.    That  the  Christian  religion  is  the  true  religion. 

4th.  That  the  holy  scriptures  of  the  Old  and  New  Testaments 
are  of  divine  inspiration,  and  are  the  rule  of  faith  and  prac- 
tice. 

5th.  That  it  is  lawful  and  the  duty  of  every  man  being  thereunto 
called  by  those  that  govern,  to  bear  witness  to  the  truth.14 

It  is  true,  of  course,  that  the  Constitution  of  South  Carolina 
still  discriminated  against  Roman  Catholics  and  non-Chris- 
tians, but  no  one  can  read  these  words  carefully  and  still 
maintain  that  establishment  meant  simply  a  privilege  for  a 
single  religious  sect  or  denomination  in  preference  to  all  others. 
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All  Protestant  Christian  sects  were  to  be  treated  equally  and 
impartially  by  the  state:  'This  was  a  great  broadening  of  the 
meaning  of  establishment  from  the  days  when  the  Church  of 
England  was  actually  a  single  establishment  and  civil  disabili- 
ties were  laid  upon  Puritans,  Presbyterians,  Baptists,  Quakers, 
and  all  other  dissenting  Protestant  sects  as  well  as  upon  Roman 
Catholics  and  non-Christians.  All  significant  religious  groups 
in  South  Carolina  could  thus  participate  equally  in  the  multiple 
establishment.  It  was  but  an  easy  step  to  open  the  establish- 
ment to  all  Christians  and  include  Catholics.  This  was  done 
in  Maryland  where  Catholics  represented  a  major  group,  and 
it.  was  attempted  in  Virginia  in  the  years  between  1779  and 
1786. 

The  next  and  final  step  in  the  expansion  of  the  meaning 
of  establishment  would  be  simply  to  say  that  all  religious 
groups  should  be  given  support  by  the  state.  This  step  was 
almost  achieved  in  the  assessment  bill  in  Virginia  in  1784  (see 
page  59).  This  is  the  step  which  some  religious  groups  today 
are  urging  as  the  proper  relationship  of  "co-operation"  between 
church  and  state.  But  the  people  of  the  late  eighteenth  and 
nineteenth  centuries  refused  to  take  this  step.  They  even  re- 
fused to  accept  for  long  the  principle  of  multiple  establish- 
ment. They  were  no  better  satisfied  with  multiple  establish- 
ment than  they  were  with  single  establishment.  They  found 
that  both  forms  of  establishment  were  blocks  on  the  road 
to  genuine  freedom  of  religion. 

In  summary,  then,  just  prior  to  the  Revolution  the  principle 
of  toleration  of  dissenting  religious  beliefs  had  gained  con- 
siderable headway.  It  might  even  be  said  that  the  principle  of 
v  free  exercise  of  religion  had  become  a  powerful  force  in  the 
American  scene.  The  "Great  Awakening"  of  the  middle  of 
the  eighteenth  century  with  its  stimulus  to  evangelical  religions 
and  its  enormous  impetus  to  the  growth  of  the  "popular" 
churches  had  stimulated  the  expansion  of  Congregational, 
Baptist,  Presbyterian,  Methodist,  and  other  denominations. 
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Strong  elements  within  each  of  these  groups  were  opposed  to 
establishment,  were  struggling  for  freedom,  and  were  ready 
from  this  point  of  view  to  support  that  phase  of  the  eighteenth 
century  Enlightenment  which  began  to  preach  that  freedom 
of  religious  conscience  was  a  natural  right  of  all  men. 

When  the  doctrine  of  natural  rights  was  applied  to  religion 
and  was  expressed  in  the  form  of  "equal  rights  of  conscience," 
the  majority  of  Americans  eventually  came  to  see  that  equal 
rights  of  conscience  meant  more  than  mere  toleration  of  dis- 
senting beliefs.  It  was  realized  that,  whereas  toleration  and 
free  exercise  of  religion  might  exist  alongside  establishment, 
equal  rights  of  conscience  could  not  be  achieved  while 
establishment  in  either  its  single  of  jnultiple  form  existed.  So 
long  as  the  state  had  any  remaining  right  to  sit  in  judgment 
upon  the  claims  of  any  religious  faith  or  to  tax  persons  for  the 
support  of  any  religious  teaching  in  which  they  did  not  believe, 
there  could  be  no  equal  rights  of  conscience.  Until  all  religious 
claims  were  considered  equal  in  the  eyes  of  the  state,  the  small- 
est group  equally  with  the  largest,  the  "insignificant"  equally 
with  the  influential,  the  "offensive"  equally  with  the  orthodox, 
establishment  stood  in  the  way  of  equal  rights  of  conscience. 
When  Americans  recognized  that  all  forms  of  establishment 
were  hostile  to  equality,  they  formulated  the  conception  of 
separation  of  church  and  state  in  the  Revolutionary  and  early 
National  period.  They  then  chose  the  fourth  alternative  as 
described  on  page  9. 

The  principle  of  separation  of  church  and  state,  as  will 
appear  in  Chapter  3,  was  one  of  the  achievements  necessary 
for  the  creation  of  the  new  society  that  was  in  process  of 
formation  with  the  opening  of  the  Revolutionary  period.  So 
long  as  men  believed  that  morality  rested  upon  specific  reli- 
gious beliefs,  the  state  could  not  tolerate  dissenters,  for  dis- 
senting religious  belief  would  imply  immoral  conduct  inimical 
to  the  common  welfare  of  civil  society.  When  men  began 
to  grant  that  a  person  could  be  morally  good  and  thus  could 
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be  a  good  citizen  even  though  he  did  not  accept  the  dominant 
religious  doctrines,  the  idea  of  establishment  was  threatened 
and  separation  was  indicated. 

More  and  more  people  came  to  believe,  as  Chapter  3  will 
show,  that  freedom  of  religion  required  the  assumption  that 
there  are  different  religious  roads  to  the  good  life  and  that 
genuine  religious  freedom  required  that  the  state  guarantee 
equal  rights  of  conscience  to  all  religious  claimants  with  no 
distinctions.  They  argued  that  a  thorough  acceptance  of  the 
equal  rights  of  conscience  required  that  morality  could  not  be 
confined  to  those  expressing  some  recognized  religious  or 
church  doctrine. 

The  next  step  was  to  grant  that  in  a  democratic  society 
the  non-believer  as  well  as  the  believer  in  some  one  of  several 
recognized  religious  doctrines  must  be  accorded  the  right  to 
be  considered  capable  of  good  moral  conduct  and  of  good 
citizenship.  The  test  of  good  citizenship  is  morality,  not  re- 
ligious belief.  Thus  when  the  colonists  decided  to  renounce 
their  connection  with  Britain  and  become  Americans,  they 
also  decided  that  their  differing  religious  beliefs  could  not 
be  allowed  to  stand  in  the  way  of  the  common  ties  of  good 
citizenship.  They  therefore  moved  to  separate  the  state  from 
all  churches  as  well  as  from  any  one  church,  so  that  all  Ameri- 
cans could  become  equally  good  citizens  in  the  eyes  of  the 
civil  law  and  of  the  state.  The  recognition  that,  so  far  as  the 
state  is  concerned,  good  citizenship  rests  upon  good  conduct 
and  not  upon  religious  belief  was  the  secular  revolution  that 
accompanied  the  political  revolution.  This  recognition  took 
the  institutional  form  of  separation  of  church  and  state. 
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The  Principle  of  Separation  in  the 
Original  States 


The  historical  meaning  of  separation  of  church  and  state 
cannot  be  determined  by  a  narrow  analysis  of  any  specific 
event  in  any  one  place  at  any  one  time.  It  must  be  seen  as  a 
developing  principle  and  practice  that  had  its  roots  in  the 
past  and  that  took  form  on  an  uneven  front  throughout  the 
new  nation  that  was  struggling  to  come  into  existence  during 
the  Revolutionary  and  early  National  periods.  It  was  a  prin- 
ciple that  emerged  more  rapidly  in  some  states  and  more 
slowly  in  others.  But  the  trend  was  unmistakable. 

In  some  states  where  establishment  had  never  gained  a 
foothold  and  the  practice  of  religious  freedom  was  strong, 
there  was  little  or  no  problem  of  separation  as  in  Rhode 
Island,  Pennsylvania,  and  Delaware.  In  other  states  where 
the  establishment  was  strong,  where  the  religious  population 
was  highly  homogeneous,  and  where  the  tradition  of  religious 
freedom  was  weak,  the  principle  of  separation  was  slower  in 
formulation  and  in  practice,  as  in  Massachusetts,  Connecticut, 
and  New  Hampshire.  In  still  other  states  where  the  establish- 
ment was  strong  but  where  the  religious  population  was 
rapidly  becoming  heterogeneous,  the  process  of  separation  and 
the  formulation  of  the  principle  of  separation  was  relatively 
rapid,  notably  in  Virginia.  Thus  it  took  Virginia  scarcely 
ten  years  from  1776  to  1786  to  complete  the  process  by  legal 
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enactment,  whereas  it  took?  Massachusetts  more  than  fifty 
years  from  1776  to  1833  to  arrive  at  virtually  the  same  stage 
in  its  constitutional  development. 

It  was  in  the  midst  of  this  unmistakable  historical  process 
that  the  First  Amendment  was  debated  in  Congress  in  1789 
and  finally  ratified  in  1791.  The  meaning  of  the  First  Amend- 
ment cannot  be  discovered  by  a  narrow  examination  of  the 
meaning  of  its  specific  words  at  a  specific  time,  but  those 
words  must  receive  their  meaning  from  the  more  inclusive 
process  in  which  they  were  formulated,  debated,  and  approved. 
Any  sound  historical  interpretation  of  the  meaning  of  the 
First  Amendment  should  be  derived  from  the  larger  cultural 
setting  in  which  it  was  developed.  No  narrow  historicism  will 
suffice.  The  indisputable  fact,  as  we  shall  see  in  the  next  few 
pages,  is  that  the  American  people  were  moving  from  estab- 
lishment to  separation  in  the  Revolutionary  and  early  National 
periods;  they  were  moving  in  different  states  at  different  rates 
and  it  is  fair  to  say  fronr  different  motives,  but  they  were 
moving. 

The  First  Amendment  was  an  integral  part  of  this  move- 
ment. It  was  sponsored  by  and  fought  for  by  persons  who  had 
been  through  the  process  in  their  own  states  or  who  other- 
wise clearly  saw  the  direction  of  the  trend  as  did  the  followers 
of  the  Enlightenment.  The  framers  of  the  First  Amendment 
were  in  the  vanguard  of  the  movement.  The  First  Amendment 
thus  reflected  the  most  advanced  thinking  on  the  subject  of 
separation  at  the  time  of  its  adoption,  and  it  in  turn  not  only 
showed  the  way  but  speeded  up  the  process  in  the  laggard 
states. 

In  general,  the  process  of  separation,  from  the  pre-Revolu- 
tionary  to  the  early  National  periods,  went  through  three 
identifiable  stages: 

( 1 )   Toleration  by  the  single  establishments 

Dissenting  groups  and  the  leaders  who  believed  in 
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religious  freedom  continued  and  speeded  up  the  fight 
against  the  established  churches  in  the  effort  to  win  the 
right  to  the  free  exercise  of  public  religious  worship.  This 
right  they  wrung  from  the  conservative  groups  in  state 
after  state  in  the  form  of  concessions  and  the  granting 
of  privileges  of  free  worship.  Something  of  this  process 
has  been  described  in  Chapter  2. 
(2)   Multiple  establishments 

The  liberal  groups  believing  in  religious  freedom  dis- 
covered, however,  that  they  were  still  in  an  under- 
privileged position  because  the  legal  support  of  taxes 
and  property  rights  was  still  assigned  by  the  state  to  the 
established  churches.  They  discovered  that  "free  exer- 
cise" was  still  a  shadowy  grant  of  toleration  so  long  as  the 
established  churches  had  the  support  of  tithes  and  so  they 
renewed  the  fight  to  disestablish  more  completely  the 
favored  churches.  The  established  churches,  on  their 
part,  tried  to  compromise  by  persuading  the  legislatures 
to  open  up  the  tax  privileges  to  the  dissenting  groups  one 
by  one.  This  meant  that  gradually  more  and  more 
churches  were  admitted  into  the  establishment  and  given 
the  legal  rights  of  taxation  for  their  own  public  worship. 

Thus,  "establishment"  came  to  be  applied,  not  just 
to  one  church,  but  to  any  or  all  churches  that  had  legal 
and  financial  connections  with  the  state.  This  extended 
meaning  of  "establishment"  was  widely  recognized  at 
the  time  of  the  passing  of  the  First  Amendment.  Any 
co-operation  between  the  state  and  any  or  all  churches 
was  considered  to  be  "establishment."  In  some  states 
this  compromise  was  agreed  upon  and  was  maintained  for 
a  relatively  long  time,  as  in  Massachusetts,  Connecticut, 
and  New  Hampshire;  in  other  states  the  compromise 
lasted  for  only  a  short  time,  as  in  Maryland  and  South 
Carolina.  In  still  other  states  the  effort  to  achieve  this 
compromise  was  defeated,  notably  in  Virginia.    It  was 
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this  expanded  meaning  of  multiple  establishment  that 
the  First  Amendment  was  designed  to  prevent  on  the 
national  level  as  well  as  to  prevent  the  narrow  establish- 
ment of  a  single  church. 

At  the  time  of  the  formulation  and  ratification  of  the  First 
Amendment  in  the  period  1789-1791  all  states  that  still  had 
some  form  of  establishment  in  effect  had  moved  into  the 
form  of  multiple  establishment.  As  described  in  Chapter  2,. 
Massachusetts,  Connecticut,  and  New  Hampshire  all  pro- 
vided for  their  distinctive  town  form  of  multiple  establish- 
ment, and  Maryland  and  South  Carolina  had  provided  for 
their  respective  state  forms  of  multiple  establishment.  These 
were  the  only  states  in  which  establishment  was  still  recognized 
in  the  basic  laws  of  the  several  states,  when  the  debates  over 
the  First  Amendment  began  in  1789.  South  Carolina  quickly 
dropped  its  elaborate  provisions  for  multiple  establishment 
from  its  constitution  of  1790,  whereas  Maryland  did  not  amend 
its  constitution  until  1810. 

Thus,  in  1789  five  of  the  original  states  still  had  authorized 
establishments.  They  were  all  multiple  establishments.  Be- 
fore the  First  Amendment  was  ratified  in  1791,  South  Carolina 
had  eliminated  its  constitutional  provisions  for  multiple 
establishment.  After  the  adoption  of  the  First  Amend- 
ment in  1791  there  were  only  four  states  whose  basic  laws 
embodied  the  principle  of  establishment.  The  Massachusetts 
Constitution  of  1780  and  the  Connecticut  codified  laws  of 
1784  made  multiple  establishment  compulsory;  Maryland's 
Constitution  of  1776  and  New  Hampshire's  Constitutions  of 
1784  and  1791  permitted  multiple  establishments  at  the 
discretion  of  the  legislatures. 

It  is  this  meaning  of  multiple  establishment  which  has  been 
forgotten,  conveniently  overlooked,  or  never  understood  by 
the  various  groups  today  who  urge  that  "co-operation"  between 
church  and  state  is  admissible  so  long  as  the  state  treats  all 
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religious  groups  equally  and  fairly.  That  was  exactly  the  pur- 
pose of  the  several  colonial  provisions  for  multiple  establish- 
ment as  described  in  Chapter  2,  and  it  was  exactly  the  purpose 
of  the  attempts  made  in  Virginia  to  achieve  multiple  establish- 
ment, as  will  be  described  in  the  following  pages.  Of  course, 
they  would  have  ruled  out  some  sects  which  the  dominant 
churches  did  not  consider  to  be  "safe"  or  legitimate  religious 
groups,  but  the  principle  of  multiple  establishment  is  the  same 
whether  few,  many,  or  all  religious  groups  are  taken  into  it. 
The  state  would  always  have  to  decide  what  was  and  what 
was  not  a  religious  group  if  it  set  out  to  "co-operate"  with 
them  all. 

( 3 )   Separation 

It  was  soon  discovered  that  the  compromise  of  estab- 
lishing all  recognized  churches  even  on  an  equal  or  im- 
partial basis  was  not  sufficient.  It  might  be  possible  to 
reconcile  this  kind  of  establishment  with  the  outward 
forms  of  free  exercise  of  public  worship,  but  it  was  soon 
clearly  seen  that  it  could  not  be  reconciled  with  genuinely 
equal  rights  of  conscience.  So  long  as  the  state  was  in 
the  position  of  determining  which  churches  should  have 
legal  and  financial  privileges  of  support,  there  could  be 
no  real  equality  of  religious  conscience.  It  was  still  a 
grant  of  privilege  by  the  state  to  a  religious  doctrine. 
Such  a  principle  could  not  square  with  the  growing  belief 
fostered  by  the  Enlightenment  that  equal  rights  of  con- 
science were  natural  and  inalienable  rights  which  the 
state  could  not  infringe  and  which  the  state  must  pro- 
tect. 

Therefore,  the  struggle  went  on  to  sever  all  legal  con- 
nections and  to  prohibit  all  financial  support  for  any  and 
all  religious  beliefs.  It  was  recognized  that  if  the  state 
could  grant  a  privilege,  it  could  define  which  religious 
beliefs  were  entitled  to  that  privilege.   So  the  final  stage 
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in  separation  came  when  all  forms  of  establishment  were 
abolished.  Thus,  complete  disestablishment  of  financial 
and  legal  support  for  religion  by  the  state  was  necessary 
to  achieve  a  genuinely  free  exercise  of  religion  resting 
upon  the  solid  grounds  of  equal  rights  of  conscience. 

This  final  step  was  clearly  in  the  minds  of  those  who 
proposed  and  struggled  for  the  adoption  of  the  First 
Amendment  of  the  Constitution.  The  First  Amendment 
was  clearly  an  integral  part  of  the  larger  definition  of 
civil  rights  as  contained  in  the  other  amendments  which 
made  up  the  American  Bill  of  Rights. 

The  whole  story  of  this  historical  process  in  the  course  of 
which  the  principle  of  separation  of  church  and  state  emerged 
should  be  told  in  detail  state  by  state,  but  the  necessities  of 
space  limit  us  to  presenting  only  one  example  of  a  state  which 
had  a  strong  establishment.  This  example,  Virginia,  shows 
the  completion  of  the  process  before  the  First  Amendment  was 
formulated,  and  is  important  because  the  leaders  in  Congress 
from  Virginia  were  the  ones  who  gave  the  primary  form  to  the 
First  Amendment  as  it  went  through  the  various  stages  of 
debate  and  adoption. 

Other  examples  among  the  original  states  could  be  given  to 
show  that  the  process  of  separation  was  well  under  way  in  a 
majority  of  states  before  the  adoption  of  the  First  Amendment. 
Separation  had  already  been  achieved  in  eight  of  the  original 
states.  This  was  accomplished  in  the  constitutions  of  1776  of 
New  Jersey,  Pennsylvania,  Delaware,  and  North  Carolina;  in 
the  constitutions  of  1777  of  New  York  and  Georgia;  by  statute 
of  1786  in  Virginia;  and  by  original  charter  in  Rhode  Island. 

The  fact  that  some  states  did  not  complete  the  process  of 
separation  until  after  the  First  Amendment  simply  means  that 
they  were  somewhat  later  in  a  process  of  which  the  First 
Amendment  was  at  once  a  reflection  and  also  a  formative  in- 
fluence.   The  First  Amendment  was  the  application  on  the 
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national  level  of  the  same  principle  that  was  developing  in  the 
states. 

The  Struggle  for  Separation  in  Virginia 

The  struggle  for  separation  of  church  and  state  in  Virginia 
highlighted  the  movement  in  other  sections  of  the  country 
where  the  Church  of  England  was  established.  Separation 
of  church  and  state  was  a  part  of  the  larger  revolutionary 
struggle  for  separation  from  England;  the  Church  of  England 
was  closely  identified  with  the  crown  in  the  minds  of  Ameri- 
cans. Thus,  religious  liberty  and  civil  liberty  were  often  closely 
associated.  Just  prior  to  the  Revolution,  the  Anglican  groups 
tried  to  establish  an  American  bishop  to  be  in  charge  of  all 
Anglican  churches  in  America  rather  than  to  maintain  the 
Anglican  church  as  subordinate  to  the  Bishop  of  London. 
This  move  intensified  the  fears  of  dissenters  that  they  would 
lose  even  what  liberties  they  had  gained.  Also  the  Quebec 
Act  of  1774  which  gave  privileges  of  tax  support  to  the 
Roman  Catholic  Church  in  Canada  intensified  fears  of  Protes- 
tants in  America  that  the  English  government  was  not  to  be 
trusted  to  preserve  religious  freedom. 

On  the  home  front,  the  separation  of  church  and  state  was 
a  part  of  the  larger  revolutionary  struggle  to  replace  an  aristo- 
cratic social,  political,  and  economic  system  with  a  more 
democratic  and  "republican"  system.  Thus,  in  general,  the 
"liberal"  groups  politically  were  in  favor  of  separation  and 
the  "conservative"  groups  politically  were  defenders  of  estab- 
lishment. Insofar  as  the  English  political  labels  applied  to 
America,  Whigs  were  for  separation  and  Tories  were  for 
establishment.  When  party  lines  were  drawn  during  the 
early  years  of  the  new  nation,  Federalists  tended  to  favor 
establishment  and  Democratic-Republicans  tended  to  favor 
separation.  These  are  broad  generalizations  subject  to  qualifi- 
cation, but,  taking  the  country  as  a  whole,  the  religious  estab- 
lishments were  viewed  along  with  other  political,  economic, 
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and  social  privileges  of  the  old  order  as  objects  for  change  in 
the  effort  to  create  a  more  equalitarian  and  democratic  society 
along  the  lines  of  the  natural  rights  doctrines  of  the  Declaration 
of  Independence.  In  its  broader  setting,  then,  the  struggle  for 
separation  of  church  and  state  was  an  integral  part  of  the 
Revolutionary  struggle  "for  home  rule"  and  the  struggle  to  see 
"who  would  rule  at  home." 

These  lines  between  conservatives  and  liberals  were  clearly 
apparent  in  the  Virginia  Convention  of  1776  which  set  up  a 
committee  to  draft  a  Declaration  of  Rights  and  a  constitution 
for  Virginia.  It  was  on  this  committee  that  the  young  James 
Madison  began  his  long  and  notable  fight  for  separation  of 
church  and  state  as  one  of  the  cornerstones  of  the  new  nation 
which  was  about  to  be  created.  The  first  draft  of  the  Declara- 
tion of  Rights  of  the  Virginia  Constitution  is  attributed  to 
George  Mason  whose  article  on  religion  included  the  clause: 

.  .  .  religion  .  .  .  can  be  governed  only  by  reason  and  conviction, 
not  by  force  or  violence;  and  therefore  all  men  should  enjoy  the 
fullest  toleration  in  the  exercise  of  religion,  according  to  the  dictates 
of  conscience,  unpunished  and  unrestrained  by  the  magistrates.  .  .  .* 

This  emphasis  upon  toleration  was  obviously  the  reflection 
of  an  outlook  that  held  that  the  established  church  should  be 
maintained  but  that  "free  exercise"  of  public  worship  for  dis- 
senters should  be  granted  at  the  discretion  of  the  state. 

Realizing  that  the  principle  of  toleration  was  not  enough 
to  achieve  complete  religious  freedom,  Madison  proposed  a 
substitute  for  the  article  on  religion  which  went  much  further 
toward  complete  separation.  Madison's  proposal  read  in  part: 

.  .  .  Religion  .  .  .  being  under  the  direction  of  reason  and  convic- 
tion only,  not  of  violence  or  compulsion,  all  men  are  equally 
entitled  to  the  full  and  free  exercise  of  it,  according  to  the  dictates 
of  conscience;  and  therefore  ...  no  man  or  class  of  men  ought,  on 
account  of  religion,  to  be  invested  with  peculiar  emoluments  or 
privileges,  nor  subjected  to  any  penalties  or  disabilities  .  .  .  .2 
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By  striking  out  "toleration"  and  emphasizing  equality  of  the 
rights  of  conscience  as  the  basis  for  free  exercise,  Madison  was 
expressing  a  much  more  thoroughgoing  principle,  a  principle 
of  religious  freedom  that  went  far  beyond  John  Locke's  concep- 
tion of  religious  toleration  and  expressed  the  doctrines  of  natu- 
ral rights  upon  which  so  much  of  the  theoretical  basis  of  the 
Revolution  was  based.  By  striking  out  "force"  and  substituting 
"compulsion"  Madison  would  have  deprived  the  state  of  legal 
and  financial  power  to  support  religion  or  to  control  religious 
beliefs  in  any  way.  Madison's  emphasis  upon  denying  "peculiar 
emoluments  or  privileges"  to  any  clergy  or  church  members 
also  looked  toward  disestablishment  of  financial  or  legal  sup- 
port of  religion  by  the  state.  The  principle  of  separation  was 
clearly  envisioned  by  Madison's  substitute  proposal.  He  was 
thinking  in  terms  of  eighteenth  century  natural  rights  rather 
than  in  terms  of  seventeenth  century  toleration. 

It  was  soon  apparent,  however,  that  Madison  could  not 
achieve  such  a  radical  separation  at  once,  for  his  proposal 
was  not  accepted  in  full,  but  after  more  committee  work  he 
was  able  to  insert  the  first  part  of  his  proposal  concerning 
the  equal  rights  of  conscience.  His  emphasis  upon  compulsion 
and  his  clause  concerning  disestablishment,  however,  were 
not  accepted,  and  the  final  version  of  the  article  on  religion 
in  the  Virginia  Declaration  of  Rights  of  1776  as  modified  by 
Madison  and  as  approved  by  the  Convention  was  as  follows: 

That  religion,  or  the  duty  which  we  owe  to  our  Creator,  and 
the  manner  of  discharging  it,  can  be  directed  only  by  reason 
and  conviction,  not  by  force  or  violence;  and  therefore  all  men 
are  equally  entitled  to  the  free  exercise  of  religion,  according  to 
the  dictates  of  conscience;  and  that  it  is  the  mutual  duty  of  all  to 
practise  Christian  forbearance,  love,  and  charity  towards  each 
other.3 

Although  Madison  was  active  on  the  ground  in  the  Virginia 
Convention,  it  is  important  to  note  Jefferson's  attitude  toward 
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the  religious  issue  during  the  times  when  he  was  absent  from 
Virginia  on  other  business.  During  the  framing  of  the  Vir- 
ginia Constitution,  Jefferson  was  in  Philadelphia  as  Virginia 
delegate  to  the  Continental  Congress  where,  among  other 
duties,  he  framed  the  Declaration  of  Independence.  Despite 
his  preoccupation  in  Congress  Jefferson  found  time  in  June 
1776  to  write  a  comprehensive  proposed  draft  for  a  Virginia 
Constitution,  but  his  draft  did  not  reach  Williamsburg  in 
time  to  be  considered  by  the  Virginia  Convention.  Therefore, 
the  Convention  used  Mason's  more  conservative  draft  as  a 
working  document  instead  of  Jefferson's  more  liberal  pro- 
posals. 

Jefferson's  attitude  toward  disestablishment  is  clearly  re- 
vealed in  his  proposed  draft  for  the  Virginia  Constitution 
which  included,  under  the  section  on  "Rights,  Private  and 
Public,"  the  following  provision: 

All  persons  shall  have  full  and  free  liberty  of  religious  opinion; 
nor  shall  any  be  compelled  to  frequent  or  maintain  any  religious 
institution.4 

Here,  in  Jefferson's  clear-cut  language,  is  his  definitive  state- 
ment of  his  outlook  in  1776  on  the  relation  between  church 
and  state.  The  first  clause  of  his  provision  deals  with  guaran- 
teeing free  exercise  of  religion;  the  second  clause  deals  with 
prohibiting  compulsory  support  for  any  religious  institution. 
These  latter  words  (which  became  the  basis  for  his  Bill  for 
Religious  Freedom  introduced  in  1779  and  passed  in  1786) 
demonstrate  as  clearly  as  any  words  could  do  that  Jefferson 
was  opposed  to  multiple  establishment.  These  words  need 
merely  be  compared  with  Mason's  proposals  for  "toleration" 
to  see  that  Jefferson  would  have  outlawed  state  support  for 
all  religious  institutions  just  as  much  as  he  would  have  out- 
lawed support  for  the  single  Church  of  England.  To  try  to 
claim  that  Jefferson  simply  was  opposed  to  single  establishment 
is  to  ignore  or  overlook  Jefferson's  consistent  opposition  to  all 
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forms  of  establishment,  single  and  multiple,  an  opposition 
which  began  as  early  as  1776  and  continued  without  deviation 
to  his  death. 

In  describing  Jefferson's  role  in  Virginia,  the  most  authori- 
tative biographer  of  Jefferson  has  this  to  say: 

...  in  1776  he  probably  was  the  foremost  advocate  of  the  entire 
separation  of  Church  and  State  in  Virginia,  and  unquestionably  he 
became  the  major  symbol  of  complete  religious  liberty  in  connec- 
tion with  his  own  measure.  Such,  he  remained  during  the  years  that 
he  played  on  a  larger  stage.5 

To  return  to  Madison,  who  reflected  Jefferson's  outlook,  it  is 
clear  from  the  beginning  that  Madison  saw  that  "free  exercise" 
of  religion  based  on  toleration  did  not  require  disestablishment, 
but  that  "free  exercise"  based  upon  equality  of  conscience 
as  a  natural  right  did  require  disestablishment.  From  the  be- 
ginning, these  two  elements  in  Madison's  thinking  paralleled 
those  of  Jefferson.  Equality  of  conscience  and  disestablish- 
ment made  up  his  conception  of  the  principle  of  separation 
of  church  and  state.  He  never  swerved  from  that  principle, 
and  it  was  paramount  in  his  mind  when  he  took  part  in  fram- 
ing the  First  Amendment.  Despite  his  failure  to  gain  accept- 
ance for  the  specific  words  that  applied  to  the  principle  of 
disestablishment  in  the  Virginia  Declaration  of  Rights,  the 
acceptance  of  Madison's  words  that  embodied  the  principle 
of  equal  rights  of  conscience  was  a  victory  of  the  greatest 
proportions,  for  he  looked  upon  the  two  as  simply  reverse 
sides  of  the  same  shield.  His  efforts  during  the  next  eleven 
years  for  the  passage  of  laws  in  the  Virginia  Assembly  which 
would  write  into  the  statutes  the  specific  principle  of  dis- 
establishment are  proof  of  his  loyalty  to  the  full  principle  of 
separation.  This  loyalty  was  embodied  in  his  activities  in  the 
first  Congress  which  adopted  the  First  Amendment  in  1789 
and  in  his  outlook  as  President  of  the  United  States  from  1808 
to  1816. 
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The  next  step  in  the  separation  of  church  and  state  in 
Virginia  was  the  passage  of  an  act  by  the  legislature  in  1776 
which  began  the  statutory  disestablishment  of  the  Anglican 
Church.  The  committee  on  religion  which  was  instructed  to 
draw  up  the  bill  was  composed  not  only  of  Madison  and 
Mason  but  also  of  Thomas  Jefferson  who  had  by  that  time 
returned  from  Philadelphia  where  the  Declaration  of  Inde- 
pendence had  been  signed  a  few  months  earlier.  This  bill 
which  was  passed  on  December  9,  1776  was  essentially  a 
compromise,  for  the  conservative  forces  in  the  legislature  were 
still  strong,  but  it  began  the  process  of  separation  which  was 
to  be  virtually  completed  within  ten  years. 

The  Act  of  1776  achieved  the  following  steps  toward 
separation:  (1)  it  repealed  all  acts  that  used  the  penal  law 
of  the  state  to  prescribe  religious  beliefs,  enforce  church  at- 
tendance, or  enforce  certain  methods  of  worship,  (2)  it 
exempted  all  dissenters  from  the  payment  of  taxes  or  levies 
to  support  the  Anglican  Church,  and  (3)  beginning  on  Jan- 
uary 1,  1777  it  suspended  until  the  next  session  of  the  As- 
sembly (summer  1777)  all  taxes  upon  members  of  the  Church 
of  England  for  the  support  of  Anglican  clergymen.6  Thus, 
dissenters  were  exempt  entirely  from  religious  taxes  and  mem- 
bers of  the  established  church  did  not  have  to  pay  the  taxes  for 
their  own  clergy  during  the  period  of  suspension.  In  effect, 
the  financial  prop  for  maintaining  the  established  church  by 
taxes  was  destroyed.  The  Assembly  continued  the  suspension 
of  taxes  for  Church  of  England  members  in  successive  ses- 
sions in  1777  and  1778,  and  finally  passed  an  act  of  1779 
which  repealed  the  earlier  Act  of  1748  which  had  originally 
made  such  levies  legal.  Thus  the  suspension  was  made  per- 
manent. 

The  Act  of  1776  left  three  other  matters  unsolved:  (1)  It 
authorized  the  Church  of  England  vestries  to  continue  their 
authority  to  tax  the  local  parishes  for  poor  relief.  (2)  It  re- 
served the  glebe  lands,  church  buildings,  and  church  property 
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for  the  use  of  the  Anglican  church  and  clergy.  ( 3 )  It  specifi- 
cally stated  that  the  question  of  levying  a  general  assessment 
for  all  churches  would  be  postponed.  This  latter  was  one  of 
the  most  important  struggles  of  all,  for  it  would  have  broadened 
the  meaning  of  establishment  from  simple  to  multiple  estab- 
lishment. It  posed  the  question,  in  effect,  "Shall  the  state 
require  all  persons  to  support  the  church  of  their  choice,  or 
shall  support  of  churches  be  an  exclusively  voluntary  affair?" 

The  solution  of  these  three  problems  was  required  before 
separation  could  be  complete,  but  the  struggle  over  a  general 
assessment  was  the  critical  struggle,  for  that  was  the  decision 
to  sever  co-operative  connection  between  the  state  and  all 
churches.  From  1776  to  1786  everyone  in  Virginia  knew  that 
the  basic  issue  was  the  question  of  multiple  establishment 
through  general  assessment,  whereas  the  decision  concerning 
vestries  and  the  Anglican  church  property  was  simply  the 
relatively  minor  decision  to  sever  the  remaining  co-operative 
connections  between  the  state  and  a  single  church.  Here,  as 
in  all  other  states  where  establishments  still  existed,  the  prin- 
ciple of  "free  exercise"  had  been  formally  won;  the  only  strug- 
gles remaining  to  be  fought  were  over  the  question  of  financial 
support  of  religion  at  state  expense. 

The  year  1779  was  a  critical  year  for  these  decisions  in 
Virginia.  The  political  liberals  combined  behind  Jefferson's 
proposals  to  try  to  solve  the  religious  problems  on  a  broad 
base.  They  introduced  a  comprehensive  set  of  bills  designed 
to  do  away  with  the  economic  privileges  of  the  landed  aristoc- 
racy, to  establish  a  state  system  of  public  schools,  and  to 
separate  the  church  and  state  by  means  of  Jefferson's  Bill  for 
Religious  Freedom.  These  proposals  showed  clearly  how  the 
Jeffersonian  democrats  and  liberals  conceived  the  total  prob- 
lem of  achieving  a  new  kind  of  society  based  upon  freedom, 
equality,  and  democracy.  If  they  had  all  passed,  there  would 
have  been  no  question  about  the  early  achievement  of  a  public 
school  system  based  upon  secular,  democratic  rather  than  upon 
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religious  foundations.  However,  the  conservatives  defeated 
the  public  school  proposals;  the  democrats  won  the  economic 
proposals;  and  the  religious  question  reached  a  stalemate  for 
the  moment. 

Jefferson's  Bill  for  Religious  Freedom  was  a  thoroughgoing 
statement  of  the  principle  of  separation  of  church  and  state 
and  revealed  clearly  what  the  democrats  were  struggling  for. 
It  was  framed  to  combat  the  idea  of  general  assessment  and 
thus  was  intended  to  prevent  multiple  establishment  as  well  as 
single  establishment.  In  these  memorable  words,  Jefferson 
stated  the  case  for  complete  separation  of  church  and  state: 

I.  Whereas  Almighty  God  hath  created  the  mind  free  .  .  .  to 
compel  a  man  to  furnish  contributions  of  money  for  the 
propagation  of  opinions  which  he  disbelieves,  is  sinful  and 
tyrannical;  that  even  the  forcing  him  to  support  this  or  that 
teacher  of  his  own  religious  persuasion,  is  depriving  him  of  the 
comfortable  liberty  of  giving  his  contributions  to  the  particular 
pastor,  whose  morals  he  would  make  his  pattern,  and  whose 
powers  he  feels  most  persuasive  to  righteousness  .  .  .  there- 
fore the  proscribing  any  citizen  as  unworthy  the  public  con- 
fidence by  laying  upon  him  an  incapacity  of  being  called  to 
offices  of  trust  and  emolument,  unless  he  profess  or  renounce 
this  or  that  religious  opinion,  is  depriving  him  injuriously  of 
those  privileges  and  advantages  to  which  in  common  with  his 
fellow  citizens  he  has  a  natural  right;  that  it  tends  only  to 
corrupt  the  principles  of  that  religion  it  is  meant  to  encourage, 
by  bribing  with  a  monopoly  of  worldly  honours  and  emolu- 
ments, those  who  will  externally  profess  and  conform  to  it 
...  to  suffer  the  civil  magistrate  to  intrude  his  powers  into 
the  field  of  opinion,  and  to  restrain  the  profession  or  propaga- 
tion of  principles  on  supposition  of  their  ill  tendency,  is  a 
dangerous  fallacy,  which  at  once  destroys  all  religious  liberty, 
because  he  being  of  course  judge  of  that  tendency  will  make 
his  opinions  the  rule  of  judgment,  and  approve  or  condemn  the 
sentiments  of  others  only  as  they  shall  square  with  or  differ 
from  his  own;  that  it  is  time  enough  for  the  rightful  purposes 
of  civil  government,  for  its  officers  to  interfere  when  principles 
break  out  into  overt  acts  against  peace  and  good  order;  and 
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finally,  that  truth  is  great  and  will  prevail  if  left  to  herself,  that 
she  is  the  proper  and  sufficient  antagonist  to  error,  and  has 
nothing  to  fear  from  the  conflict,  unless  by  human  interposi- 
tion disarmed  of  her  natural  weapons,  free  argument  and 
debate,  errors  ceasing  to  be  dangerous  when  it  is  permitted 
freely  to  contradict  them: 
II.  Be  it  enacted  by  the  General  Assembly,  That  no  man  shall 
be  compelled  to  frequent  Or  support  any  religious  worship, 
place,  or  ministry  whatsoever,  nor  shall  be  enforced,  re- 
strained, molested,  or  burthened  in  his  body  or  goods,  nor 
shall  otherwise  suffer  on  account  of  his  religious  opinions  or 
belief;  but  that  all  men  shall  be  free  to  profess,  and  by 
argument  to  maintain,  their  opinion  in  matters  of  religion,  and 
that  the  same  shall  in  no  wise  diminish,  enlarge,  or  affect  their 
civil  capacities. 
III.  .  .  .  the  rights  hereby  asserted  are  of  the  natural  rights  of 
mankind,  and  that  if  any  act  shall  be  hereafter  passed  to  re- 
peal the  present,  or  to  narrow  its  operation,  such  act  will  be 
an  infringement  of  natural  right.7 

V  The  conservatives,  on  the  other  hand,  met  Jefferson's  pro- 
posals with  a  bill  of  their  own,  introduced  by  James  Henry, 
which  is  one  of  the  clearest  statements  ever  made  of  what 
"establishment"  meant  in  1779  to  both  conservatives  and 
liberals.8  Fearing  that  they  were  losing  the  battle  to  maintain 
a  single  established  church,  the  conservatives  now  proposed 
that  the  state  constitute  the  Christian  religion  in  general  as 
the  established  religion  of  the  state  and  support  equally  and 
impartially  all  duly  constituted  Christian  denominations  by 
a  general  assessment  levied  upon  all  persons.  This  bill  states 
so  clearly  the  doctrine  of  multiple  establishment  in  the  name 
of  free  exercise  of  religion  that  it  will  be  quoted  at  length.9 

For  the  encouragement  of  Religion  and  virtue,  and  for  re- 
moving all  restraints  on  the  mind  in  its  inquiries  after  truth,  Be  it 
enacted  by  the  General  Assembly,  that  all  persons  and  Religious 
Societies  who  acknowledge  that  there  is  one  God,  and  a  future 
State  of  rewards  and  punishments,  and  that  God  ought  to  be 
publickly  worshiped,  shall  be  freely  tolerated. 
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The  Christian  Religion  shall  in  all  times  coming  be  deemed  and 
held  to  be  the  established  Religion  of  this  Commonwealth;  and  all 
Denominations  of  Christians  demeaning  themselves  peaceably  and 
faithfully,  shall  enjoy  equal  privileges,  civil  and  Religious. 

To  accomplish  this  desirable  purpose  without  injury  to  the 
property  of  those  Societies  of  Christians  already  incorporated  by 
Law  for  the  purpose  of  Religious  Worship,  and  to  put  it  fully  into 
the  power  of  every  other  Society  of  Christians,  either  already 
formed  or  to  be  hereafter  formed  to  obtain  the  like  incorporation, 
Be  it  further  enacted,  that  the  respective  Societies  of  the  Church 
of  England  already  formed  in  this  Commonwealth,  shall  be  con- 
tinued Corporate,  and  hold  the  Religious  property  now  in  their 
possession  for  ever. 

Whenever  .  .  .  free  male  Persons  not  under  twenty  one  Years  of 
age,  professing  the  Christian  Religion,  shall  agree  to  unite  them- 
selves in  a  Society  for  the  purpose  of  Religious  Worship,  they  shall 
be  constituted  a  Church,  and  esteemed  and  regarded  in  Law  as  of 
the  established  Religion  of  this  Commonwealth,  and  on  their  peti- 
tion to  the  General  Assembly  shall  be  entitled  to  be  incorporated 
and  shall  enjoy  equal  Privileges  with  any  other  Society  of  Christians, 
and  all  that  associate  with  them  for  the  purpose  of  Religious  Wor- 
ship, shall  be  esteemed  as  belonging  to  the  Society  so  called. 

Every  Society  so  formed  shall  give  themselves  a  name  or  de- 
nomination by  which  they  shall  be  called  and  known  in  Law.  And 
it  is  further  enacted,  that  previous  to  the  establishment  and  in- 
corporation of  the  respective  Societies  of  every  denomination  as 
aforesaid,  and  in  order  to  entitle  them  thereto,  each  Society  so 
petitioning  shall  agree  to  and  subscribe  in  a  Book  the  following 
five  Articles,  without  which  no  agreement  or  Union  of  men  upon 
pretence  of  Religious  Worship  shall  entitle  them  to  be  incorporated 
and  esteemed  as  a  Church  of  the  Established  Religion  of  this  Com- 
monwealth. 

First,  That  there  is  one  Eternal  God  and  a  future  State  of  Re- 
wards and  punishments. 

Secondly,  That  God  is  publickly  to  be  Worshiped. 

Thirdly,  That  the  Christian  Religion  is  the  true  Religion. 

Fourthly,  That  the  Holy  Scriptures  of  the  old  and  new  Testa- 
ment are  of  divine  inspiration,  and  are  the  only  rule  of  Faith. 

Fifthly,  That  it  is  the  duty  of  every  Man,  when  thereunto  called 
by  those  who  Govern,  to  bear  witness  to  truth.10 
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The  bill  then  goes  on  to  try  to  appease  the  more  demo- 
cratically-minded dissenters  by  stating  that  the  people  may 
elect  their  own  teachers,  pastors,  or  clergy,  but  that  to  safe- 
guard the  state  such  teachers  and  ministers  must  conduct 
their  services  and  their  own  personal  lives  in  such  a  way  as 
to  set  Christian  examples  to  their  congregations. 

It  is  extremely  important  to  note  the  underlying  assumptions 
of  the  above  passages  as  follows: 

( 1 )  Religion  is  the  only  basis  for  morality,  is  essential  to  the 
public  welfare,  and  therefore  should  be  encouraged  by 
the  state.  To  this  end  the  Christian  religion  should  be 
the  established  religion  of  the  state. 

(2)  "Free  exercise"  of  religion  (within  the  limits  defined  by 
law)  is  to  be  tolerated. 

(3)  All  Christian  denominations  are  to  be  treated  equally 
and  impartially  by  the  state  and  are  to  be  recognized  as 
a  part  of  the  established  religion  of  the  state.  "Establish- 
ment of  religion"  clearly  covers  all  Christian  denomina- 
tions, not  just  one  church.  "Establishment"  has  come 
to  mean  multiple  establishment. 

(4)  The  state  has  the  right  to  define  the  religious  beliefs 
which  entitle  any  group  to  be  considered  a  part  of  the 
establishment.  At  this  stage  of  the  conservatives'  effort 
it  was  clear  that  they  were  still  ruling  out  Catholics, 
Quakers,  and  other  small  dissenting  groups  as  well  as 
Jews  and  all  other  non-Christian  religious  groups. 

(5)  The  state  should  "co-operate"  with  all  established 
churches  in  achieving  the  foregoing  aims  by  providing 
tax  support  appropriately  to  all  churches. 

The  bill  provides  as  follows  for  the  use  of  the  taxing  and 
enforcement  machinery  of  the  state  "for  the  support  of  re- 
ligious teachers  and  places  of  worship."  Each  person  must 
enroll  his  name  with  the  county  clerk  and  indicate  which  re- 
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ligious  group  he  wishes  to  support;  this  listing  is  binding  until 
the  person  chooses  to  select  another.  The  county  clerk  then 
presents  the  lists  of  names  to  the  trustees  of  each  religious 
society  who  determine  the  rate  of  assessment  on  the  property 
on  the  enrollees.  The  sheriff  then  collects  the  assessment  and 
pays  the  funds  to  the  clergymen  or  teachers  designated  by 
the  trustees.  If  any  person  does  not  list  his  tithable  (property 
subject  to  tax),  the  sheriff  must  collect  the  assessment  anyway 
and  pay  it  to  the  appropriate  religious  society.  If  any  person 
fails  to  enroll  himself  as  a  member  of  any  religious  society, 
the  sheriff  nevertheless  shall  collect  the  assessment  and  divide 
it  proportionately  among  all  the  religious  groups  of  the  com- 
munity. If  any  established  church  does  not  appoint  someone 
to  receive  the  assessment,  the  county  court  divides  such  funds 
equally  among  the  other  established  churches  of  the  county. 
This  amounts  to  general  taxation  for  religion. 

This  was  the  conservatives'  definition  of  "establishment  of 
religion."  It  plainly  meant  multiple  establishment.  It  was 
their  effort  to  retain  a  hold  on  the  privileges  of  the  state  by 
broadening  the  meaning  of  establishment  to  include  all  the 
other  "respectable"  religious  groups.  The  close  similarity 
between  this  Virginia  bill  of  1779  and  the  South  Carolina 
Constitution  of  1778  is  immediately  apparent.  The  Virginia 
bill,  however,  included  all  Christians  in  the  multiple  establish- 
ment whereas  the  South  Carolina  Constitution  had  included 
only  all  Protestant  Christians.  Thus,  another  step  in  the 
broadening  of  the  meaning  of  establishment  had  been  taken 
by  the  Virginia  conservatives.  At  this  stage  of  the  struggle, 
however,  the  conservatives  could  not  achieve  their  goals  to 
widen  the  basis  of  establishment,  nor  could  the  liberals  achieve 
their  goals  of  separation  as  completely  as  Jefferson's  bill  would 
have  done.  Meanwhile,  a  bill  to  dissolve  all  vestries  was  de- 
feated in  1779,  but  a  year  later  a  modified  bill  to  dissolve  sev- 
eral specific  vestries  in  certain  counties  was  passed.  The 
liberals  had  made  some  headway.    Also  in   1779  a  bill  to 
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preserve  the  property  of  the  Church  of  England  forever  for 
its  exclusive  use  was  also  defeated.  Thus  the  decisive  struggle 
over  church  properties  and  over  general  assessment  was  post- 
poned for  five  years  until  the  Revolutionary  War  had  been 
fought  and  won. 

Meanwhile,  in  the  intervening  years,  Jefferson  continued  to 
state  his  position  in  favor  of  separation  of  church  and  state, 
a  position  based  upon  guarantees  of  free  exercise  of  religion 
and  upon  prohibition  of  compulsory  tar  support  for  any  re- 
ligious worship.  His  Notes  on  the  State  of  Virginia  written 
in  1781-1782  contain  a  clear  exposition  of  these  views.11 
Jefferson  had  always  been  dissatisfied  with  the  Virginia  Con- 
stitution of  1776,  so  in  1783  he  wrote  another  proposed  draft 
of  a  constitution  for  Virginia  in  which  the  article  on  religion 
continued  his  consistent  position  in  a  direct  line  from  his 
proposal  of  1776  and  1779  in  these  words: 

The  general  assembly  shall  not  have  the  power  to  infringe  this 
constitution;  to  abridge  the  civil  rights  of  any  person  on  account 
of  his  religious  belief;  to  restrain  him  for  professing  and  supporting 
that  belief,  or  to  compel  him  to  contributions,  other  than  those  he 
shall  have  personally  stipulated  for  the  support  of  that  or  any 
other;  .  .  .  ,12 

Opposition  to  general  assessment  and  multiple  establish- 
ment shines  through  every  word  of  this  statement.  Compulsory 
state  support  for  any  religion,  even  one's  own  religion,  was 
a  consistent  object  of  attack  by  Jefferson.  Never  did  he  admit 
the  right  of  the  state  to  aid  all  religions  equally.  From  1776 
on,  he  always  knew  that  multiple  establishment  stood  in  the 
way  of  genuine  religious  freedom. 

In  1784  the  issues  over  church  properties  and  general  assess- 
ment came  up  again  in  substantially  the  same  form,  but  this 
time  with  some  modifications.  The  strength  of  the  conserva- 
tives had  grown  in  the  Assembly  following  the  war,  and  they 
were  determined  to  push  through  a  decision  on  both  issues. 
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To  settle  the  matter  of  glebe  lands  and  church  property,  a 
bill  for  incorporating  the  Episcopal  Church  was  introduced 
into  the  Assembly.  The  bill  for  incorporation  would  have 
given  perpetual  title  of  all  the  property  of  the  old  Church  of 
England  to  the  new  Episcopal  Church;  it  would  have  confined 
the  vestries  to  members  of  the  Episcopal  Church  rather  than 
allow  them  to  be  elected  by  all  the  taxpayers  of  a  parish;  it 
would  have  given  title  of  all  property  to  the  ministers  and 
vestries  of  the  church;  the  church  could  regulate  its  own 
concerns  by  means  of  general  conventions  consisting  of  two 
delegates  from  each  parish,  of  which  the  minister  was  always 
to  be  one  (thus  the  clergy  could  never  be  outvoted) . 

The  other  move  of  the  conservatives  was  to  revive  the  idea 
of  multiple  establishment  which  had  been  put  forward  in  the 
religious  bill  of  1779.  In  1784  Patrick  Henry  vigorously  sup- 
ported multiple  establishment  as  embodied  in  the  Bill  Estab- 
lishing a  Provision  for  Teachers  of  the  Christian  Religion. 
The  purpose  of  the  assessment  bill  of  1784  was  in  Patrick 
Henry's  words  clearly  to  require  all  persons 

...  to  pay  a  moderate  tax  or  contribution  annually  for  the  support 
of  the  Christian  religion,  or  of  some  Christian  church,  denomina- 
tion or  communion  of  Christians,  or  for  some  form  of  Christian 
worship.1* 

This  meant,  of  course,  that  the  conservatives  were  trying 
to  maintain  the  privileges  of  the  old  single  establishment  by 
including  all  other  Christian  groups  within  a  new  multiple 
establishment  on  a  basis  of  equality  and  impartiality.  The 
preamble  to  the  assessment  bill  asserts  that  the  intention  of 
the  Virginia  Declaration  of  Rights  of  1776  could  "be  preserved 
by  abolishing  all  distinctions  of  pre-eminence  amongst  the 
different  societies  or  communities  of  Christians."14 

Thus,  the  conservatives  were  trying  to  argue  that  the  inten- 
tion of  Madison's  article  on  religion  in  the  Virginia  Declara- 
tion of  Rights  where  he  said  "all  men  are  equally  entitled  to 
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the  free  exercise  of  religion,  according  to  the  dictates  of  con- 
science" would  be  fulfilled  so  long  as  the  state  treated  and 
supported  all  Christian  churches  equally.  They  argued  that  free 
exercise  was  preserved  even  if  the  state  co-operated  with  all 
religions,  just  so  it  gave  no  preferences.  The  bill  then  went 
on  to  propose  a  levy  on  all  persons  to  be  collected  by  the  sheriff 
who  was  to  make  up  and  post  publicly  a  list  of  all  taxpayers 
along  with  the  religious  society  to  which  each  taxpayer  wished 
his  taxes  to  go  "for  the  inspection  of  all  concerned."  The 
sheriff  then  was  to  pay  the  minister  or  teacher  so  designated 
his  share  of  the  tax  funds.  If  any  taxpayer  did  not  indicate  a 
choice  among  the  churches,  his  money  was  to  be  given  to 
"seminaries  of  learning"  within  the  respective  counties.  All 
money  was  to  be  used  for  paying  clergymen  or  religious  teach- 
ers or  providing  places  of  divine  worship,  except  that  Quakers 
and  Mennonites  could  use  it  for  any  purpose  they  desired. 

Thus,  the  base  of  the  establishment  was  now  to  be  still 
broader  than  that  of  the  bill  of  1779  which  had  set  up  definite 
and  elaborate  stipulations  defining  a  church  eligible  to  receive 
funds  and  which  had  effectively  limited  such  churches  to  the 
major  Protestant  denominations.  Now,  however,  the  assess- 
ment bill  of  1784  did  not  lay  down  such  restrictions  and  ap- 
parently included  all  Christians,  the  small  radical  sects  as  well 
as  Catholics,  but  no  non-Christians  as  yet.  Indeed,  the  As- 
sembly almost  took  the  final  step  of  multiple  establishment 
to  include  all  religious  groups  equally  and  impartially.  In 
the  debates  on  the  assessment  bill  on  December  22  and  23, 
1784  the  Assembly  in  committee  of  the  whole  voted  by  a  small 
majority  to  substitute  the  word  "religious"  for  "Christian." 
This  would  have  levied  an  assessment  "for  the  support  of 
religious  teachers,"  but  in  report  to  the  house  the  conserva- 
tives were  able  to  reverse  the  decision  and  re-insert  "Chris- 
tian," thus  ruling  out  the  non-Christian  religious  groups.  But 
for  this  close  decision,  the  assessment  bill  would  have  arrived 
at  exactly  the  proposals  now  being  made  for  the  state  to 
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support  all  religions  equally  and  impartially  (see  the  third 
alternative,  3b,  multiple  establishment,  p.  8  above).  As  it 
was,  the  bill  as  actually  framed  is  substantially  the  same  in 
principle,  involving  co-operation  between  the  state  and  all 
major  churches  in  order  to  promote  religious  instruction. 

Madison  saw  these  implications  of  the  assessment  bill  and 
exerted  all  his  efforts  to  defeat  it.  He  made  a  notable  speech 
in  opposition  to  Patrick  Henry's  defense  of  the  assessment 
bill.  This  speech  of  Madison's  is  not  preserved  in  full  but 
his  notes  for  it  clearly  reveal  that  he  considered  the  assessment 
bill  a  proposal  for  "an  establishment  of  religion."15  He  uses 
the  very  word  "establishment"  throughout,  and  his  main 
intent  was  to  point  out  that  the  issue  was  not  whether  re- 
ligion was  necessary  but  whether  religious  establishments  were 
necessary  for  religion.  He,  of  course,  insisted  that  they  were 
not.  He  asserted  that  the  true  cause  of  the  decline  of  morality 
was  not  a  lessening  of  religion  but  the  results  of  the  war,  unjust 
laws,  corrupt  court  practices,  and  the  transition  period  from 
war  to  peace.  He  insisted  that  the  true  remedies  for  the  de- 
cline in  morality  were  not  to  establish  religion  but  to  improve 
the  laws,  create  a  better  administration  of  justice,  engage  in 
voluntary  associations  for  religion  through  personal  effort, 
and  educate  youth. 

It  is  clear  that  Madison  did  not  mean  the  education  of 
youth  by  religious  teachers,  because  that  was  the  exact  intent 
of  the  assessment  bill  which  he  was  opposing  so  bitterly.  The 
"seminaries  of  learning"  mentioned  in  the  assessment  bill 
were  taught  by  the  clergy  and  housed  in  the  churches  or  in 
the  glebe  houses  and  supported  by  tuition.  Indeed,  one  of  the 
reasons  for  promoting  the  assessment  bill  was  doubtless  to 
bolster  the  declining  income  of  religious  teachers  by  gaining 
a  share  of  public  funds  for  religious  education.  At  least  so 
Madison  believed.16  The  parallels  between  the  struggle  over 
assessment  in  Virginia  and  the  recent  struggles  described  in 
Chapter  6  are  so  striking  that  all  Americans  should  be  well 
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aware  of  the  issues  involved  and  should  be  prepared  to  accept 
the  responsibility  for  returning  to  the  conservative  assessment 
proposals  of  165  years  ago  if  they  should  so  decide.  The 
essence  of  these  proposals  is  to  use  public  tax  funds  for  pro- 
moting religious  instruction. 

The  assessment  bill  stirred  up  enormous  public  feeling 
throughout  Virginia  and  divided  the  state  as  few  issues  ever 
did.  Petitions  and  memorials  came  to  the  legislature  by  the 
dozens.  A  thorough  study  of  these  petitions  and  their  sup- 
porting arguments17  shows  clearly  the  agitated  state  of  mind 
of  hundreds  of  citizens.  Up  to  the  end  of  December,  1784  the 
weight  of  opinion  as  expressed  in  the  petitions  favored  assess- 
ment as  well  as  the  incorporation  bill.  In  fact,  Madison  de- 
cided not  to  oppose  the  incorporation  bill  for  fear  that  stub- 
born resistance  would  enable  the  conservatives  to  drive  through 
the  assessment  bill  too.  So,  viewing  the  assessment  bill  as  the 
greater  evil,  he  voted  for  the  incorporation  bill  which  was 
passed  on  December  22,  1784.  Then,  marshalling  his  forces 
against  the  assessment  bill,  he  was  able  to  persuade  the  As- 
sembly to  postpone  the  final  reading  of  the  assessment  bill 
until  the  next  session  of  the  Assembly  in  November,  1785, 
nearly  a  year  later.  Thereupon,  the  Assembly  voted  to  have 
the  assessment  bill  engrossed  and  distributed  throughout  the 
state  with  a  request  to  the  people  to  register  their  opinion  of 
it  by  the  next  session.  Madison  was  willing  and  anxious  to 
rest  his  case  with  the  will  of  the  people  of  the  whole  state. 

In  order  to  carry  his  case  to  the  people  Madison  wrote  his 
famous  Memorial  and  Remonstrance  Against  Religious  Assess- 
ments18 which  was  widely  distributed  during  the  summer  of 
1785.  The  Remonstrance  is  Madison's  most  complete  state- 
ment of  what  he  understood  the  conservatives  to  mean  by 
"an  establishment  of  religion."  It  is  unequivocally  clear  that 
he  identified  the  assessment  proposal  to  aid  all  religious  groups 
equally,  as  "an  establishment  of  religion,"  as  did  the  propo- 
nents of  the  bill,  no  less  in  1785  than  in  1779.  It  reveals  clearly 


62  AMERICAN  TRADITION  IN  RELIGION  AND  EDUCATION 

that  he  opposed  any  kind  of  connection  between  church  and 
state,  that  he  opposed  multiple  support  for  all  churches  as 
vigorously  as  he  opposed  the  establishment  of  a  single  church. 
Some  of  his  major  arguments  against  the  assessment  bill  are 
as  follows: 

He  quoted  from  his  article  on  religion  in  the  Virginia 
Declaration  of  Rights  and  then  insisted  that  this  meant  that 
every  man  has  an  inalienable  right  to  the  freedom  of  his  in- 
dividual conscience.  This  right  cannot  be  subjected  to  the 
authority  of  civil  society  nor  to  the  legislature  of  the  state. 

The  Religion  then  of  every  man  must  be  left  to  the  conviction  and 
conscience  of  every  man;  and  it  is  the  right  of  every  man  to  exercise 
it  as  these  may  dictate.  This  right  is  in  its  nature  an  unalienable 
right.  .  .  .  We  maintain  therefore  that  in  matters  of  Religion,  no 
man's  right  is  abridged  by  the  institution  of  Civil  Society,  and  that 
Religion  is  wholly  exempt  from  its  cognizance.19 

Free  exercise  of  religion  must  rest  upon  this  natural  right 
and  not  upon  the  pleasure  of  the  state. 

Who  does  not  see  that  the  same  authority  which  can  establish 
Christianity,  in  exclusion  of  all  other  Religions,  may  establish  with 
the  same  ease  any  particular  sect  of  Christians,  in  exclusion  of  all 
other  Sects?  That  the  same  authority  which  can  force  a  citizen  to 
contribute  three  pence  only  of  his  property  for  the  support  of  any 
one  establishment,  may  force  him  to  conform  to  any  other  estab- 
lishment in  all  cases  whatsoever?20 

It  is  not  the  amount  of  assessment  that  matters,  it  is  the 
principle  of  establishment  that  is  wrong.  Public  taxation  for 
the  Christian  religion  in  general  is  as  wrong  as  public  taxation 
for  a  single  preferred  sect. 

The  next  major  point  is  that  equality  before  the  law  is  an 
essential  civil  right,  of  which  religious  conscience  is  the  pri- 
mary civil  right.  Free  exercise  of  religion  must  be  based  upon 
equal  rights  of  conscience,  both  of  which  the  assessment  bill 
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violates  by  subjecting  some  to  peculiar  burdens  and  others 
to  peculiar  exemptions. 

If  "all  men  are  by  nature  equally  free  and  independent,"  [Virginia 
Declaration  of  Rights,  Article  I]  all  men  are  to  be  considered  as 
entering  into  Society  on  equal  conditions;  as  relinquishing  no  more, 
and  therefore  retaining  no  less,  one  than  another,  of  their  natural 
rights.  Above  all  they  are  to  be  considered  as  retaining  an  "equal 
title  to  the  free  exercise  of  Religion  according  to  the  dictates  of 
conscience."  [Article  16]  Whilst  we  assert  for  ourselves  a  free- 
dom to  embrace,  to  profess,  and  to  observe  the  Religion  which  we 
believe  to  be  of  divine  origin,  we  cannot  deny  an  equal  freedom 
to  those  whose  minds  have  not  yet  yielded  to  the  evidence  which 
has  convinced  us.21 

Here,  in  these  ringing  statements,  Madison  rests  his  case 
for  religious  freedom  upon  the  basic  American  doctrines  of 
freedom  and  equality  as  inalienable  civil  rights.  Madison's 
last  sentence  may  well  include  the  right  of  any  individual  not 
to  believe  in  any  particular  religious  doctrine  or  in  any  re- 
ligious doctrine  at  all. 

In  the  next  point  he  echoes  Roger  Williams'  inevitable  con- 
clusion that  the  state  has  no  right  to  define  what  is  or  what 
is  not  an  appropriate  religious  belief  for  anyone: 

...  the  bill  implies  either  that  the  Civil  Magistrate  is  a  competent 
Judge  of  Religious  truth;  or  that  he  may  employ  Religion  as  an 
engine  of  Civil  policy.22 

This  is  the  predicament  any  society  creates  when  the  state 
tries  to  "co-operate"  with  any  one  church  or  with  all  churches 
impartially,  for  the  state  will  inevitably  have  to  make  distinc- 
tions among  religious  beliefs  if  it  sets  out  to  encourage  or 
support  any  or  all  of  them. 

Madison  goes  on  to  make  several  historical  arguments  to 
give  further  weight  to  his  arguments  on  principle:  ".  .  .  the 
establishment  proposed  by  the  Bill  is  not  requisite  for  the 
support  of  the  Christian  Religion"  and  "the  establishment  in 
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question  is  not  necessary  for  the  support  of  Civil  Govern- 
ment." Religion  has  flourished  more  freely  where  there  have 
been  no  establishments,  and  civil  rights  have  been  more  secure 
where  there  have  been  no  religious  establishments.  Such  an 
establishment  will  warn  immigrants  away  from  what  they 
thought  was  a  haven  for  the  religiously  persecuted,  and  it  will 
drive  present  good  citizens  away  from  the  state.  The  bill  for 
establishment  will  fan  the  flames  of  religious  intolerance  and 
divide  the  community  along  religious  lines,  whereas  complete 
religious  freedom  enables  everyone  to  live  in  civil  harmony. 
Finally,  if  the  legislature  can  infringe  this  most  fundamental 
of  the  civil  rights,  it  may  with  impunity  go  on  to  control  the 
freedom  of  the  press,  abolish  trial  by  jury,  or  even  take  away 
the  very  rights  of  suffrage.  All  rights  secured  by  the  Virginia 
Constitution  will  be  in  jeopardy,  and  thus  the  legislature  has 
no  constitutional  right  to  pass  the  assessment  bill. 

This  is  Madison's  definitive  statement  of  the  arguments 
against  establishment  of  religion  as  he  interpreted  the  assess- 
ment bill  directly  in  the  light  of'  the  meaning  of  the  Virginia 
Declaration  of  Rights  and  Constitution.  The  continuity  of 
Madison's  thinking  is  incontestable  when  one  studies  the 
speeches  he  made  in  the  first  Congress  of  1789  when  he  in- 
troduced his  proposals  for  a  bill  of  rights  as  amendments  to 
the  Constitution  of  the  United  States  (see  pages  78-85 ) .  These 
were  the  basic  arguments  and  principles  that  shaped  his 
thinking  as  he  guided  the  First  Amendment  and  the  other 
amendments  through  the  congressional  debates.  Jefferson 
heartily  approved  Madison's  arguments.23 

With  the  Remonstrance  as  the  common  underlying  principle 
for  action  the  people  of  Virginia  during  the  summer  and  fall 
of  1785  flooded  the  legislature  with  petitions  and  memorials 
opposing  assessment.  The  response  was  so  overwhelming  that 
the  assessment  bill  was  never  brought  to  a  vote.  It  also  had 
such  effect  in  the  elections  to  the  new  session  of  the  legislature 
that  Madison  and  the  liberals  were  in  so  great  a  majority 
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that  they  had  no  trouble  in  bringing  up  Jefferson's  Bill  for  Re- 
ligious Freedom  of  1779  and  passing  it  by  the  overwhelming 
majority  of  74  to  20  in  January  1786.  This  then  became  the 
historic  Virginia  Statute  of  Religious  Freedom  (see  page  52). 
The  next  year  the  liberals  turned  their  attention  to  the  incor- 
poration bill  and  easily  repealed  it  in  January  of  1787.  On 
the  eve  of  the  Constitutional  Convention  the  separation  of 
church  and  state  had  been  completed  in  Virginia.24 

One  final  word  on  the  struggle  in  Virginia.  Such  an  over- 
whelming victory  could  not  have  been  won  without  the  sup- 
port of  many  members  of  the  Episcopal  Church  as  well  as 
of  the  dissenting  groups.  Perhaps  the  best  example  of  the 
attitude  of  many  adherents  of  the  old  establishment  was  George 
Washington,  himself  for  long  a  vestryman  of  the  Church  of 
England.  In  a  letter  to  George  Mason  who  had  sent  him  a 
copy  of  Madison's  Remonstrance,  Washington  revealed  his 
sentiments  as  follows: 

Altho,  no  man's  sentiments  are  more  opposed  to  any  kind  of 
restraint  upon  religious  principles  than  mine  are;  yet  I  must 
confess,  that  I  am  not  amongst  the  number  of  those  who  are  so 
much  alarmed  at  the  thoughts  of  making  people  pay  towards  the 
support  of  that  which  they  profess,  if  of  the  denomination  of  Chris- 
tians; or  declare  themselves  Jews,  Mahomitans  or  otherwise,  and 
thereby  obtain  proper  relief.  As  the  matter  now  stands,  I  wish  an 
assessment  had  never  been  agitated,  and  as  it  has  gone  so  far,  that 
the  Bill  could  die  an  easy  death;  because  I  think  it  will  be  pro- 
ductive of  more  quiet  to  the  State,  than  by  enacting  it  into  a  Law; 
which,  in  my  opinion,  would  be  impolitic,  admitting  there  is  a  de- 
cided majority  for  it,  to  the  disquiet  of  a  respectable  minority.  In 
the  first  case  the  matter  will  soon  subside;  in  the  latter,  it  will  rankle 
and  perhaps  convulse,  the  State.25 

Here  it  is  plain  that  Washington  saw  no  particular  objection 
to  assessment  on  religious  grounds,  but  his  loyalty  to  complete 
religious  freedom  as  a  protection  for  the  common  welfare  of 
the  State  led  him  to  oppose  the  assessment  bill.   No  one  was 
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more  outspoken  in  his  belief  in  the  importance  of  religion  as 
a  fundamental  human  good,  but  if  any  form  of  establishment 
were  to  divide  the  community  or  "convulse  the  state"  then 
the  common  welfare  must  come  first  and  establishment  must 
go.  To  set  up  the  public  welfare  of  the  community  as  the 
test  for  such  a  moral  judgment  is  a  basically  secular  test.  In 
view  of  his  deep  religious  convictions  concerning  the  value  of 
religious  freedom,  Washington  came  to  agree  with  Madison 
and  Jefferson  that  the  value  of  religious  establishments  must 
be  subjected  to  the  secular  test  of  the  public  welfare  as  well 
as  to  the  religious  test  of  equality  of  conscience.  More  and 
more  conservatives  as  well  as  liberals,  reluctantly  or  willingly, 
came  to  the  same  conclusion.  Upon  such  common  agreements 
the  principle  of  separation  of  church  and  state  firmly  rested 
among  most  of  the  states  in  the  early  National  period. 

Although  the  struggle  for  separation  of  church  and  state 
was  perhaps  more  spectacular  and  thoroughgoing  in  Virginia 
than  elsewhere,  the  trend  was  so  evident  between  1776  and 
1791  that  disestablishment  was  definitely  the  will  of  a  large 
majority  of  states  by  the  time  the  First  Amendment  was  framed 
and  adopted.  By  1791  it  is  clear  that  virtual  separation  had 
already  been  achieved  in  the  constitutions  of  nine  of  the 
original  thirteen  states.-  Despite  differences  of  wording  in  these 
nine  constitutions,26  several  show  unmistakable  similarity  in 
wording  and  all  show  a  basic  similarity  in  purpose  and  mean- 
ing, namely,  the  protection  of  free  exercise  of  worship,  prohibi- 
tion of  preference  to  any  one  or  several  religious  groups,  and 
prohibition  of  support  for  any  religious  worship  or  instruction. 

In  only  four  states  after  1791  did  the  constitutions  still 
permit  the  use  of  public  funds  for  the  support  of  religious 
worship  and  ministers.  These  states  were  Maryland  and  the 
three  New  England  states  of  Massachusetts,  Connecticut  and 
New  Hampshire.  Although  laws  were  gradually  enacted  in 
these  states  to  do  away  with  compulsory  support  as  the  last 
stronghold  of  establishment,  this  movement  did  not  appear  in 
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the  constitutions  of  these  states  until  1810  in  Maryland,  1818 
in  Connecticut,  and  1833  in  Massachusetts.27 

The  situation  in  New  Hampshire  remained  ambiguous,  for 
the  Constitution  of  1784  authorized,  on  one  hand,  the  towns 
to  provide  support  for  "public  protestant  teachers  of  piety, 
religion,  and  morality,"  but  on  the  other  hand,  provided  that 
"no  portion  of  any  one  particular  religious  sect  or  denomina- 
tion, shall  ever  be  compelled  to  pay  towards  the  support  of 
the  teacher  or  teachers  of  another  persuasion,  sect  or  denom- 
ination." New  Hampshire  destroyed  its  multiple  establishment 
-by  statute  rather  than  by  constitutional  amendment  when  the 
legislature  passed  a  law  in  1819  depriving  the  towns  of  the 
power  to  levy  taxes  for  the  support  of  religion.  New  Hamp- 
shire's Constitution  had  permitted  the  legislature  to  authorize 
the  towns  to^upport  religion  and  had  not  required  the  legisla- 
ture to  do  so,  as  in  Massachusetts.  This  permissive  provision 
still  remains  in  the  New  Hampshire  Constitution,  but  separa- 
tion was  achieved  by  statute  as  in  Virginia. 

Vermont's  situation  was  also  ambiguous.  Vermont's  consti- 
tutions of  1777  and  1786,  before  admission  to  the  Union, 
had  ruled  out  compulsory  support  for  religion.  The  constitu- 
tion of  1793,  after  admission  in  1791,  contained  similar  pro- 
visions, but  in  1783  Vermont  had  passed  a  law  permitting 
towns  to  vote  to  establish  a  minister  or  ministers.  This  per- 
missive law  was  abrogated  by  a  law  of  1807  which  deprived 
the  towns  of  the  power  to  support  ministers  or  build  meeting- 
houses by  levying  taxes.  Vermont's  laws  were  thus  brought 
into  conformity  with  the  state  constitution. 
A  Despite  the  delay  in  modifying  the  constitutions  of  these 
states  the  fact  is  that  at  the  time  of  the  framing  of  the  First 
Amendment  the  majority  outlook  in  America  was  definitely 
in  favor  of  the  essential  principles  of  separation  of  church 
and  state,  as  defined  so  clearly  in  Virginia. 
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The  Principle  of  Separation 
in  the  Nation 


The  formal  creation  of  a  new  nation  in  America  took  place 
in  a  period  of  transition  when  ideas  and  practices  concerning 
the  relation  between  church  and  state  were  undergoing  drastic 
change.  Free  exercise  of  religion  had  been  formally  won  in 
all  states  by  1789;  establishments  of  single  churches  had  been 
effectively  challenged  and  destroyed  by  constitutional  or 
legislative  enactment;  and  efforts  were  being  made  to  broaden 
establishments  of  religion  to  include  many  sects  on  a  basis  of 
impartiality.  Indeed  the  only  battles  remaining  to  be  fought 
were  those  concerned  with  financial  support  by  the  state  of  the 
four  remaining  multiple  establishments.  It  was  in  this  setting 
that  the  principle  of  separation  of  church  and  state  was  eventu- 
ally to  be  enunciated  in  the  constitutional  law  of  the  new 
nation. 

At  the  beginning  of  its  life,  in  1774,  the  Continental  Con- 
gress reflected  current  attitudes  of  respect  for  religion  and 
reliance  upon  religious  sanctions  for  aid  in  the  common  effort. 
Chaplains  were  appointed  to  conduct  prayers  for  the  Congress, 
and  chaplains  of  a  variety  of  faiths  were  assigned  to  the 
Revolutionary  armies  in  the  field.  These  developments  doubt- 
less represented  not  only  a  desire  to  meet  the  spiritual  needs 
of  the  soldiers,  but  also  a  recognition  that  the  common  effort 
of  soldiers  of  all  faiths  was  necessary  for  the  successful  prosecu- 
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tion  of  the  war.  These  religious  practices  grew  out  of  the 
desire  to  enlist  the  various  religious  groups  into  a  common 
effort  for  the  general  welfare. 

At  the  conclusion  of  the  Revolutionary  War,  Congress  re- 
vealed that  it  thought  of  itself  as  strictly  limited  in  its  functions 
in  matters  of  religion.  In  1783  the  Papal  Nuncio  in  Paris  asked 
Benjamin  Franklin  if  the  Congress  would  permit  the  estab- 
lishment of  a  Catholic  Bishop  in  America,  but  the  Congress 
replied  to  Franklin, 

the  subject  .  .  .  being  purely  spiritual,  it  is  without  the  jurisdiction 
and  powers  of  Congress,  who  have  no  authority  to  permit  or  refuse 
it,  these  powers  being  reserved  to  the  several  states  individually.1 

This  action,  reflecting  a  reluctance  by  Congress  to  assert 
itself  on  matters  of  religion,  was  soon  to  be  replaced,  however, 
by  later  actions  in  which  Congress  attempted  to  become  some- 
what more  directive  on  religious  affairs. 

When  the  Land  Ordinance  of  1785  was  being  framed,  the 
religious  problem  came  to  the  fore  again.  When  the  states 
gave  up  their  claims  to  the  western  lands  and  handed  them 
over  to  the  general  government,  Congress  was  faced  with  de- 
veloping a  policy  by  which  the  public  land  was  to  be  surveyed 
and  sold.  There  was  a  conflict  between  the  "New  England 
plan"  (whereby  whole  townships  were  to  be  sold  in  one  piece 
after  survey)  and  the  "Virginia  plan"  (whereby  individuals 
could  first  settle  on  parcels  of  the  land  and  then  proceed  to 
determine  matters  of  boundary  afterwards).  A  committee  of 
Congress  headed  by  Jefferson  proposed  a  plan  in  1785  which 
contained  no  reference  to  education  or  to  religion,  but  it  was 
not  acted  upon.  A  new  committee,  consisting  of  representa- 
tives of  all  thirteen  states,  but  not  including  Jefferson,  who  was 
in  Europe,  drew  up  a  proposal  for  the  Ordinance  of  1785  in 
which  the  "New  England  plan"  dominated. 

In  this  draft  it  was  originally  proposed  that  the  sixteenth 
section  of  each  township  be  set  aside  for  the  use  of  public 
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schools  and  another  section  to  be  used  for  the  support  of  the 
ministry,  according  to  the  practice  of  town  establishment  cur- 
rent in  Massachusetts  and  Connecticut.  In  the  course  of  com- 
mittee action  the  proposal  for  support  of  the  ministry  was 
defeated,2  and  thus  only  the  sixteenth  section  for  public 
schools  was  retained  in  the  final  version  of  the  Ordinance  of 
1785.  It  is  clear  that  if  the  New  Englanders  had  had  their  way 
the  Ordinance  of  1785  might  have  embodied  a  part  of  the 
New  England  form  of  multiple  religious  establishment.  Upon 
hearing  of  the  committee's  action,  Madison  revealed  his  re- 
lief in  a  letter  to  James  Monroe  that  the  religious  clause  had 
been  defeated: 

How  a  regulation  so  unjust  in  itself,  so  foreign  to  the  Authority 
of  Congs,  so  hurtful  to  the  sale  of  the  public  land,  and  smelling  so 
strongly  of  an  antiquated  Bigotry,  could  have  received  the  counte-  * 
nance  of  a  Comtee  is  truly  a  matter  of  astonishment.3 

Madison  went  on  to  indicate  that  such  a  support  for  religion 
in  the  new  territory  would  have  achieved  the  same  results  of 
encroachment  upon  religious  liberty  that  would  have  occurred 
in  Virginia  if  the  assessment  bill  had  passed.  He  thus  identified 
both  efforts  as  religious  establishments  that  would  have  pre- 
vented genuine  religious  freedom. 

Later,  when  the  Northwest  Ordinance  of  1787  was  framed, 
it  also  revealed  the  New  England  attitude  toward  religion, 
which  combined  a  desire  for  religious  freedom  with  encourage- 
ment of  religion  by  the  government.  The  Northwest  Ordinance 
was  largely  the  work  of  Nathan  Dane,  Rufus  King,  and  Rev. 
Manassah  Cutler,  all  from  Massachusetts.  It  reflected  their 
desire  to  establish  the  civil  liberties  of  religious  freedom,  trial 
by  jury,  habeas  corpus,  and  prohibition  of  slavery  as  encour- 
agements to  migration  and  the  sale  of  land;  it  also  reflected 
their  desire  to  encourage  religion  in  the  famous  article,  "Re- 
ligion, morality  and  knowledge,  being  necessary  to  good  gov- 
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eminent  and  the  happiness  of  mankind,  schools  and  the  means 
of  education  shall  forever  be  encouraged." 

The  Northwest  Ordinance  was  passed  by  Congress  in  July 
1787  while  many  of  its  members  were  attending  the  Consti- 
tutional Convention  in  Philadelphia.  When  Cutler  and  others 
received  great  tracts  of  land  for  the  Ohio  Company,  they 
received  land  for  the  support  of  religion  (section  29)  as  well 
as  for  schools  (section  16);  so  did  John  C.  Symmes  in  his 
grant.  The  federal  government  had  not  yet  reflected  fully  the 
trends  toward  separation  of  church  and  state  that  were  under 
way  in  many  of  the  states.  It  is  significant,  however,  that  after 
the  Constitution  and  the  First  Amendment  were  adopted,  no 
more  public  land  was  granted  for  the  support  of  religion  under 
the  ordinance4 

From  what  we  know  of  the  deliberations  of  the  Constitu- 
tional Convention  in  1787,  very  little  was  said  about  religion. 
Interestingly  enough,  however,  Madison's  journal  of  the  pro- 
ceedings contains  a  draft  of  a  constitution  by  Charles  Pinck- 
ney  of  South  Carolina  in  which  the  following  provision  appears 
in  the  list  of  prohibitions  upon  the  powers  of  Congress: 

.  .  .  the  Legislature  of  the  United  States  shall  pass  no  law  on 
the  subject  of  religion;  nor  touching  or  abridging  the  liberty  of  the 
press;  nor  shall  the  privilege  of  the  writ  of  Habeas  Corpus  ever 
be  suspended,  except  in  case  of  rebellion  or  invasion.5 

It  is  now  authenticated,  however,  that  this  draft  by  Pinckney 
was  not  presented  to  the  Convention,  but  for  some  reason 
was  later  inserted  in  Madison's  journal.6  In  any  case  the  draft 
of  a  constitution,  presented  by  a  Committee  of  Detail  on 
August  6,  1787  contained  no  clauses  on  religion  or  freedom 
of  the  press,  although  a  clause  on  habeas  corpus  did  appear 
and  was  retained.  In  a  later  discussion  of  the  draft  Pinckney 
proposed  this  addition: 
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.  .  .  but  no  religious  test  shall  ever  be  required  as  a  qualification 
to  any  office  or  public  trust  under  the  authority  of  the  United 
States. 

After  some  discussion  this  clause  was  adopted  and  became 
a  part  of  Article  VI  of  the  Constitution. 

The  Convention  was  apparently  willing  to  outlaw  religious 
discrimination  among  federal  office  holders  but  not  at  this  stage 
to  prohibit  religious  establishments  as  a  protection  for  the 
equal  rights  of  conscience.  But  the  people  of  several  of  the 
states  were  not  satisfied  with  this  partial  achievement.  New 
York,  Virginia,  and  New  Hampshire  ratified  the  Constitution 
but  proposed  amendments  for  a  bill  of  rights,  specifically  in- 
cluding religious  freedom  and  disestablishment.  North  Caro- 
lina and  Rhode  Island  would  not  ratify  until  a  bill  of  rights, 
including  religion,  was  adopted.  The  "public  clamor"  for  a 
more  thoroughgoing  separation  of  church  and  state  was  so 
great  that  Madison  and  others  could  persuade  several  states 
to  adopt  the  Constitution  as  framed  at  the  Convention  only 
after  promising  to  work  for  the  addition  of  amendments  that 
would  genuinely  protect  civil  liberties  in  a  specific  bill  of 
rights  in  which  freedom  and  equality  of  religious  conscience 
played  a  prominent  and  fundamental  part. 

Madison's  zeal  for  promising  that  a  bill  of  rights  would  be 
added  after  the  Constitution  was  ratified  was  no  doubt 
strengthened  by  Jefferson's  outlook  which  was  clearly  stated 
in  a  letter  to  Madison  on  December  20,  1787.  Excerpts  from 
this  letter  are  quoted  at  length  because  they  show  how  strongly 
Jefferson  felt  that  the  fundamental  rights  of  all  men,  including 
religion,  must  be  protected  by  bills  of  rights  in  both  the  federal 
and  state  constitutions: 

I  will  now  add  what  I  do  not  like  [about  the  Constitution  as 
framed].  First,  the  omission  of  a  bill  of  rights  providing  clearly 
&  without  the  aid  of  sophisms  for  freedom  of  religion,  freedom 
of  the  press,  protection  against  standing  armies,  restriction  against 
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monopolies,  the  eternal  &  unremitting  force  of  the  habeas  corpus 
laws,  and  trials  by  juries  in  all  matters  of  fact  triable  by  the  laws 
of  the  land  &  not  by  the  law  of  nations.  To  say,  as  Mr.  Wilson  does 
that  a  bill  of  rights  was  not  necessary  because  all  is  reserved  in 
the  case  of  the  general  government  which  is  not  given,  while  in 
the  particular  ones  all  is  given  which  is  not  reserved,  might  do  for 
the  audience  to  whom  it  was  addressed,  but  is  surely  a  gratis 
dictum,  opposed  by  strong  inferences  from  the  body  of  the  instru- 
ment. ...  It  would  have  been  much  more  just  &  wise  to  have 
concluded  the  other  way  that  as  most  of  the  states  had  judiciously 
preserved  this  palladium  [trial  by  jury],  those  who  had  wandered 
should  be  brought  back  to  it,  and  to  have  established  general  right 
instead  of  general  wrong.  Let  me  add  that  a  bill  of  rights  is  what 
the  people  are  entitled  to  against  every  government  on  earth,  gen- 
eral or  particular,  &  what  no  just  government  should  refuse,  or 
rest  on  inferences.7 

Jefferson  thus  reiterated  his  belief  that  religious  freedom 
was  one  of  the  basic  civil  rights  along  with  freedom  of  speech, 
trial  by  jury,  and  the  rights  of  habeas  corpus.  His  comments 
about  trial  by  jury  could  just  as  well  have  been  made  con- 
cerning freedom  of  religion  as  a  right  that  should  be  pro- 
tected in  a  bill  of  rights  for  the  federal  or  "general"  govern- 
ment just  as  in  bills  of  rights  for  the  state  or  "particular" 
governments.  Throughout  his  writings  Jefferson  used  the 
phrase  "freedom  of  religion"  to  include  freedom  from  com- 
pulsory taxation  for  the  support  of  religion  as  well  as  freedom 
of  exercise  of  religious  worship  and  belief.  This  civil  right 
should  be  mutually  protected  in  similar  bills  of  rights  in  the 
federal  and  state  constitutions.  Both  should  give  the  same 
protection  in  similar  terms.  Jefferson  had  already  indicated 
how  a  state  should  protect  religious  rights  by  his  activities  and 
proposals  for  the  Virginia  Constitution.  He  believed  that  the 
United  States  Constitution  should  contain  a  bill  of  rights  pro- 
tecting the  same  civil  liberties  that  he  had  fought  for  in  Vir- 
ginia. Just  as  Virginia  must  not  prohibit  the  free  exercise  of 
religion  nor  enforce  compulsory  support  of  any  religion,  so 
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the  United  States  must  not  prohibit  the  free  exercise  of  re- 
ligion nor  enforce  compulsory  support  of  any  religion. 

Despite  Jefferson's  long  advocacy  of  the  rights  of  the  states 
as  against  the  federal  government,  he  was  convinced  that 
"states'  rights"  did  not  extend  to  the  right  to  take  away  any 
of  the  "natural  rights"  of  men.  No  person  would  have  a 
right  to  religious  freedom  under  a  state  government  if  the 
federal  government  had  the  right  to  take  it  away;  conversely, 
no  person  would  have  a  right  to  religious  freedom  under  the 
federal  government  if  a  state  had  the  right  to  take  it  away. 
Therefore,  neither  the  federal  government  nor  the  state  govern- 
ments should  have  the  right  to  prohibit  the  free  exercise  of 
religion  or  to  require  compulsory  support  for  any  religion  by 
single  or  multiple  establishment.  Those  states  that  have 
"wandered"  from  religious  freedom  should  be  brought  back 
to  it.  Thus,  in  Jefferson's  view,  the  federal  and  state  govern- 
ments should  be  uniform  in  their  protection  of  the  civil  liberties 
of  religion,  press,  trial  by  jury,  and  habeas  corpus. 

On  October  17,  1788,  Madison  wrote  to  Jefferson,  sending 
him  a  set  of  proposals  for  amendment  to  the  Constitution 
which  was  then  in  process  of  being  ratified  by  the  several 
states.  In  this  letter  Madison  stated  his  own  questions  at  that 
time  concerning  the  value  of  a  written  bill  of  rights.  Madi- 
son's overpowering  purpose  was  to  get  the  Constitution  rati- 
fied, and  he  was  sometimes  afraid  that  if  too  many  states 
delayed  ratification  on  the  grounds  that  no  bill  of  rights  was 
included,  the  whole  project  of  a  new  constitution  would  be 
lost.  His  main  concern  was  to  get  ratification  and  then  turn 
to  a  bill  of  rights.  In  this  letter  he  stated  his  position  to  Jef- 
ferson as  follows: 

My  own  opinion  has  always  been  in  favor  of  a  bill  of  rights; 
provided  it  be  so  framed  as  not  to  imply  powers  not  meant  to  be 
included  in  the  enumeration. 

At  the  same  time  I  have  never  thought  the  omission  a  material 
defect,  nor  been  anxious  to  supply  it  even  by  subsequent  [italics 
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Madison's]  amendment,  for  any  other  reason  than  that  it  is 
anxiously  desired  by  others.  I  have  favored  it  because  I  supposed 
it  might  be  of  use,  and  if  properly  executed  could  not  be  of  dis- 
service. I  have  not  viewed  it  in  an  important  light  —  1 .  because 
I  conceive  that  in  a  certain  degree,  though  not  in  the  extent  argued 
by  Mr.  Wilson,  the  rights  in  question  are  reserved  by  the  manner 
in  which  the  federal  powers  are  granted.  2.  because  there  is  great 
reason  to  fear  that  a  positive  declaration  of  some  of  the  most 
essential  rights  could  not  be  obtained  in  the  requisite  latitude.  I 
am  sure  that  the  rights  of  conscience  in  particular,  if  submitted  to 
public  definition  would  be  narrowed  much  more  than  they  are 
likely  ever  to  be  by  an  assumed  power.  One  of  the  objections  in 
New  England  was  that  the  Constitution  by  prohibiting  religious 
tests,  opened  a  door  for  Jews,  Turks,  &  infidels.  3.  because  the 
limited  powers  of  the  federal  government  and  the  jealousy  of  the 
subordinate  Governments,  afford  a  security  which  has  not  existed 
in  the  case  of  the  State  Governments,  and  exists  in  no  other;  4. 
because  experience  proves  the  inefficacy  of  a  bill  of  rights  on  those 
occasions  when  its  control  is  most  needed.  Repeated  violations  of 
these  parchment  barriers  have  been  committed  by  overbearing 
majorities  in  every  State.  In  Virginia  I  have  seen  the  bill  of  rights 
violated  in  every  instance  where  it  has  been  opposed  to  a 
popular  current.  Notwithstanding  the  explicit  provision  contained 
in  that  instrument  for  the  rights  of  Conscience,  it  is  well  known 
that  a  religious  establishment  would  have  taken  place  in  that  State, 
if  the  Legislative  majority  had  found  as  they  expected,  a  majority 
of  the  people  in  favor  of  the  measure;  and  I  am  persuaded  that  if 
a  majority  of  the  people  were  now  of  one  sect,  the  measure  would 
still  take  place  and  on  narrower  ground  than  was  then  proposed, 
notwithstanding  the  additional  obstacle  which  the  law  has  since 
created.8 

Two  points  in  this  letter  are  especially  noteworthy.  The 
first  is  that  Madison  was  afraid  that  a  written  guarantee  of 
religious  freedom  would  not  be  interpreted  broadly  enough 
to  permit  as  full  protection  for  the  rights  of  conscience  as  he 
desired.  This  helps  to  explain  why,  in  the  first  Congress, 
Madison  steadily  fought  to  make  the  First  Amendment  as 
broad  as  possible  in  meaning  and  constantly  opposed  all  efforts 
to  limit  its  application  to  a  single  establishment  (see  pages 
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78-91).  The  second  point  in  his  unmistakable  reference  to 
the  assessment  bill  in  Virginia  when  he  said  that  "a  religious 
establishment  would  have  taken  place  in  that  State"  in  viola- 
tion of  the  Virginia  Constitution.  He  could  not  have  been 
referring  in  these  words  to  the  single  establishment  of  the 
Church  of  England,  for  a  preference  for  one  church  would 
have  been  an  establishment  "on  narrower  grounds."  Here  was 
further  notice  that  a  prohibition  against  broad  (or  multiple) 
establishments  would  be  necessary  in  the  federal  bill  of  rights, 
not  simply  a  limited  prohibition  against  a  single  establishment. 
Madison  went  on  to  say  in  the  above  letter  that  the  invasion 
of  rights  in  a  popular  government  is  likely  to  come  from  the 
majority  against  the  minority  in  the  community  rather  than 
from  the  government  itself  and  then  summed  up  his  position 
in  favor  of  a  bill  of  rights  as  follows : 

What  use  then  it  may  be  asked  can  a  bill  of  rights  serve  in 
popular  Governments?  I  answer  the  two  following  which,  though 
less  essential  than  in  other  Governments  [monarchies],  sufficiently 
recommend  the  precaution:  1.  The  political  truths  declared  in 
that  solemn  manner  acquire  by  degrees  the  character  of  funda- 
mental maxims  of  free  Government,  and  as  they  become  incorpor- 
ated with  the  national  sentiment,  counteract  the  impulses  of  interest 
and  passion.  2.  Although  it  be  generally  true  as  above  stated  that 
the  danger  of  oppression  lies  in  the  interested  majorities  of  the 
people  rather  than  in  usurped  acts  of  the  Government,  yet  there 
may  be  occasions  on  which  the  evil  may  spring  from  the  latter 
source;  and  on  such,  a  bill  of  rights  will  be  a  good  ground  for  an 
appeal  to  the  sense  of  the  community.9 

Despite  his  reservations  concerning  a  particular  bill  of 
rights,  Madison  was  definitely  in  favor  of  such  a  bill,  and 
this  apparently  lukewarm  attitude  toward  a  bill  of  rights  was 
soon  changed.  Madison  had  been  so  anxious  to  get  Virginia  to 
ratify  the  Constitution  as  it  stood  that  the  rumor  began  to  go 
about  that  he  was  not  only  opposed  to  amendments  but  had 
given  up  his  loyalty  to  religious  freedom.   Since  he  was  to  be 
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a  member  of  the  new  House  of  Representatives  from  his  dis- 
trict, he  was  prompted  to  explain  the  change  from  his  earlier 
views.  This  he  did  in  a  letter  of  January  2,  1789: 

I  freely  own  that  I  have  never  seen  in  the  Constitution  as  it  now 
stands  those  serious  dangers  which  have  alarmed  many  respectable 
citizens.  Accordingly  whilst  it  remained  unratified,  and  it  was 
necessary  to  unite  the  States  in  some  one  plan,  I  opposed  all  pre- 
vious alterations  as  calculated  to  throw  the  States  into  dangerous 
contentions,  and  to  furnish  the  secret  enemies  of  the  Union  with 
an  opportunity  of  promoting  its  dissolution.  Circumstances  are  now 
changed.  The  Constitution  is  established  on  the  ratifications  of 
eleven  States  and  a  very  great  majority  of  the  people  of  America; 
and  amendments,  if  pursued  with  a  proper  moderation  and  in  a 
proper  mode,  will  be  not  only  safe,  but  may  serve  the  double 
purpose  of  satisfying  the  minds  of  well  meaning  opponents,  and  of 
providing  additional  guards  in  favor  of  liberty.  Under  this  change 
f  of  circumstances,  it  is  my  sincere  opinion  that  the  Constitution 
ought  to  be  revised,  and  that  the  first  Congress  meeting  under  it 
ought  to  prepare  and  recommend  to  the  States  for  ratification,  the 
most  satisfactory  provisions  for  all  essential  rights,  particularly  the 
rights  of  Conscience  in  the  fullest  latitude,  the  freedom  of  the  press, 
trial  by  jury,  security  against  general  warrants,  etc.10 

His  first  mission  accomplished,  the  Constitution  ratified 
and  the  Union  established,  Madison  was  ready  to  devote 
wholehearted  attention  to  amendments  embodying  a  bill  of 
rights.  This  resolve  was  no  doubt  strengthened  by  Jefferson's 
constant  urging  that  a  bill  of  rights  should  be  a  part  of  the 
Constitution.  On  March  15,  1789,  just  after  Madison  went 
to  the  House  of  Representatives,  Jefferson  wrote  him  from 
Paris,  replying  to  the  four  questions  about  a  bill  of  rights  as 
raised  by  Madison's  letter  to  Jefferson  of  October  17,  1788 
quoted  above.  Jefferson  felt  that  such  questions  were  not 
strong  enough  to  stand  in  the  way  of  the  greater  values  of 
a  written  bill  of  rights.  In  the  course  of  his  arguments  Jeffer- 
son referred  to  his  proposed  draft  of  a  constitution  for  Virginia 
in  1783  as  containing  his  conceptions  of  "all  the  great  objects 
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of  public  liberty."11  In  this  context  of  discussing  the  United 
States  Constitution  Jefferson  was  unmistakably  indicating  that 
his  desires  for  religious  freedom  and  civil  liberty  in  Virginia 
were  applicable  to  the  federal  Constitution.  It  will  be  remem- 
bered that  Jefferson's  proposed  constitution  for  Virginia  in 
1783  contained  a  prohibition  against  compulsory  support  for 
one's  own  or  any  other  religious  belief.  Within  three  months 
after  this  letter  was  written  Madison  was  displaying  a  similar 
outlook  and  determination  as  he  set  about  his  efforts  to  achieve 
a  bill  of  rights  eventually  to  be  headed  by  the  First  Amend- 
ment. 

The  First  Amendment 

On  March  3,  1789  the  first  Congress  assembled  under  the 
new  Constitution,  and  three  months  later  James  Madison 
introduced  into  the  House  of  Representatives  his  compilation 
of  proposals  for  amendments  to  the  Constitution  to  meet  the 
demands  for  a  declaration  of  rights.  In  a  notable  speech  on 
June  8,  1789  Madison  marshalled  his  arguments  for  approving 
a  bill  of  rights  and  listed  in  detail  the  specific  rights  to  be 
included.  Madison  insisted  throughout  his  speech  that  the 
rights  he  named  should  be  protected  not  only  because  of  their 
inherent  importance  but  also  because  of  the  political  strength 
that  would  be  added  to  the  new  government  by  meeting  the 
demands  of  large  numbers  of  people  for  specific  mention  of 
such  rights  in  the  Constitution.12  Prominent  in  his  proposals 
were  the  religious  clauses,  and  it  is  clear  that  he  counted 
religious  freedom  and  disestablishment  as  among  the  two  or 
three  most  important  civil  rights  to  be  protected. 

In  the  light  of  recent  efforts  to  reinterpret  what  the  First 
Amendment  meant  to  the  people  of  the  country  and  to  the 
members  of  the  First  Congress  in  the  period  from  1789  until 
adoption  of  the  First  Amendment  in  1791,  it  is  important 
to  follow  carefully  the  course  of  the  debates  that  surrounded 
the  religious  clauses  of  the  First  Amendment.    The  "plain 
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meaning"  of  the  wording  of  the  First  Amendment  cannot  be 
divorced  from  the  struggles  that  had  been  going  on  in  the 
states  from  1776  onward  nor  from  the  experience  and  intent 
of  Madison,  Jefferson,  and  others  who  had  been  in  the  thick 
of  these  struggles. 

In  his  speech  of  June  8  Madison  clearly  revealed  his  inten- 
tions in  the  two  basic  proposals  he  made  with  respect  to 
religion.  He  saw  the  problem  as  twofold:  (1)  the  federal 
government  must  not  establish  religion  and  must  not  infringe 
the  equal  rights  of  conscience  or  the  free  exercise  of  religion; 
on  the  other  hand,  (2)  the  states  must  also  be  prohibited 
from  infringing  the  rights  of  conscience.  In  all  the  debates  of 
Congress  this,  twofold  approach  of  Madison  should  be  kept 
in  mind,  and  it  should  be  remembered  that  the  House  of  Rep- 
resentatives voted  to  put  restrictions  upon  the  states  as  well 
as  upon  Congress.  Apparently  the  Senate  was  not  willing  to 
limit  the  states  in  this  way,  but  it  was  Madison's  intention  all 
along  to  make  this  double-barrelled  approach  to  separation  of 
church  and  state.  He  would  have  separated  establishments  of 
religion  from  the  state  governments  as  well  as  from  the  federal 
government,  and  the  House  of  Representatives  agreed  with 
him.  If  the  Senate  had  concurred  in  1789  many  of  the  later 
difficulties  might  not  have  arisen  and  some  of  the  reasons  for 
the  Fourteenth  Amendment  would  have  been  obviated. 

Madison's  two  original  proposals  were  as  follows.  Madison 
proposed  to  insert  in  Article  I,  Section  9  of  the  Constitution, 
among  those  clauses  that  put  limitations  upon  the  powers  of 
Congress,  these  words: 

The  civil  rights  of  none  shall  be  abridged  on  account  of  religious 
belief  or  worship,  nor  shall  any  national  religion  be  established, 
nor  shall  the  full  and  equal  rights  of  conscience  be  in  any  manner, 
or  on  any  pretext,  infringed.13 

The  continuity  of  ideas,  intent,  and  wording  between  this 
proposal  and  Madison's  work  in  Virginia  is  clear.  His  use  of 
the  words  "national  religion"  in  this  section  is  also  easily  ex- 
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plained,  because  he  immediately  follows  with  his  proposal 
to  limit  the  powers  of  the  states  as  well.  He  proposed  to  insert 
in  Article  I,  Section  10  of  the  Constitution,  where  limitations 
were  put  upon  the  powers  of  the  states,  the  following  words: 

No  State  shall  violate  the  equal  rights  of  conscience,  or  the  free- 
dom of  the  press,  or  the  trial  by  jury  in  criminal  cases.14 

Now,  some  recent  writers  have  been  trying  to  prove  that 
Madison  was  simply  trying  to  prevent  the  establishment  of 
a  single  national  church,  that  he  was  not  interested  in  prevent- 
ing co-operation  between  the  federal  government  and  religion, 
and  that  he  was  willing  to  let  the  states  be  free  to  set  up  any 
form  of  established  religion  that  they  might  wish.  It  is  clear, 
however,  from  a  thorough  study  of  Madison's  efforts  in  Vir- 
ginia as  well  as  from  his  proposals  and  arguments  in  the 
First  Congress  that  he  saw  the  problem  much  more  broadly. 
Indeed,  he  did  not  want  a  single  national  church  established 
but  his  use  of  the  formula  "equal  rights  of  conscience"  was 
clearly  intended  to  prevent  all  forms  of  single  or  multiple 
establishment  as  well  as  to  prevent  "co-operation"  between  the 
states  or  the  federal  government  and  any  or  all  churches.  His 
Remonstrance  against  assessment  in  Virginia  in  1786  is  of  a 
single  piece  with  his  speech  of  June  8,  1789  in  Congress. 

Throughout  his  speech  in  Congress  Madison  refers  again 
and  again  to  liberty  of  conscience,  freedom  of  the  press,  and 
trial  by  jury  as  the  great  rights  of  the  people.  Not  only  must 
these  rights  be  protected  from  encroachment  by  the  executive 
and  legislative  branches  of  government,  but  also  these  rights 
of  the  minority  must  be  protected  against  the  majority  in  the 
community.  In  his  supporting  arguments  describing  the  rights 
which  the  federal  government  may  not  infringe,  Madison 
made  this  point  as  follows: 

But  whatever  may  be  the  form  which  the  several  States  have 
adopted  in  making  declarations  in  favor  of  particular  rights,  the 
great  object  in  view  is  to  limit  and  qualify  the  powers  of  Govern- 
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ment,  by  excepting  out  of  the  grant  of  power  those  cases  in  which 
the  Government  ought  not  to  act,  or  to  act  only  in  a  particular 
mode.  They  point  these  exceptions  sometimes  against  the  abuse 
of  the  executive  power,  sometimes  against  the  legislative,  and,  in 
some  cases,  against  the  community  itself;  or,  in  other  words,  against 
the  majority  in  favor  of  the  minority.  .  .  . 

But  I  confess  that  I  do  conceive,  that  in  a  Government  modified 
like  this  of  the  United  States,  the  great  danger  lies  rather  in  the 
abuse  of  the  community  than  in  the  legislative  body.  The  prescrip- 
tions in  favor  of  liberty  ought  to  be  levelled  against  that  quarter 
where  the  greatest  danger  lies,  namely,  that  which  possesses  the 
highest  prerogative  of  power.  But  this  is  not  found  in  either  the 
executive  or  legislative  departments  of  Government,  but  in  the 
body  of  the  people,  operating  by  the  majority  against  the  minority.15 

This  argument  surely  means  with  respect  to  religion  that, 
'even  if  the  majority  of  people  hold  to  a  certain  religious  belief, 
they  have  no  right  to  violate  the  equal  rights  of  conscience 
of  the  minority  nor  to  use  the  power  of  government  to  support 
the  majority's  view.16  Even  if  the  majority  in  America  is 
Christian,  the  government  may  not  be  used  to  aid  the  Chris- 
tian religion  in  violation  of  the  conscience  of  non-Christian 
minorities.  "Co-operation"  of  majority  churches  with  the 
state  is  prohibited  by  the  constitutional  and  civil  rights  of  con- 
science. 

In  two  further  statements  Madison  unequivocally  indicates 
that  the  federal  government's  stand  on  the  bill  of  rights  will 
be  effective  upon  the  whole  nation  and  upon  the  states.  One 
way  this  will  happen  is  by  example: 

If  they  [the  bill  of  rights]  are  incorporated  into  the  constitution, 
independent  tribunals  of  justice  will  consider  themselves  in  a 
peculiar  manner  the  guardians  of  those  rights;  they  will  be  an 
impenetrable  bulwark  against  every  assumption  of  power  in  the 
legislative  or  executive;  they  will  be  naturally  led  to  resist  every 
encroachment  upon  rights  expressly  stipulated  for  in  the  constitu- 
tion by  the  declaration  of  rights.  Besides  this  security,  there  is  a 
great  probability  that  such  a  declaration  in  the  federal  system 
would  be  enforced;  because  the  State  Legislatures  will  jealously 
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and  closely  watch  the  operations  of  this  Government,  and  be 
able  to  resist  with  more  effect  every  assumption  of  power,  than 
any  other  power  on  earth  can  do;  and  the  greatest  opponents  to 
a  Federal  Government  admit  the  State  Legislatures  to  be  sure 
guardians  of  the  people's  liberty.  I  conclude,  from  this  view  of  the 
subject,  that  it  will  be  proper  in  itself,  and  highly  politic,  for  the 
tranquillity  of  the  public  mind,  and  the  stability  of  the  Govern- 
ment, that  we  should  offer  something,  in  the  form  I  have  proposed, 
to  be  incorporated  in  the  system  of  Government,  as  a  declaration  of 
the  rights  of  the  people.17 

A  second  way  to  influence  the  states  is  to  make  specific  in 
the  federal  constitution  that  the  states  too  are  limited  in  their 
powers  with  respect  to  certain  of  the  basic  civil  rights.  It  is 
noteworthy  that  Madison  said  on  at  least  two  occasions  in 
Congress  that  he  considered  this  proposal  to  be  of  an  impor- 
tance equal  to  if  not  greater  than  the  limitation  upon  the 
powers  of  Congress: 

I  wish  also,  in  revising  the  constitution,  we  may  throw  into  that 
section,  which  interdicts  the  abuse  of  certain  powers  in  the  State 
Legislatures,  some  other  provisions  of  equal,  if  not  greater  im- 
portance than  those  already  made.  ...  I  think  there  is  more 
danger  of  those  powers  being  abused  by  the  State  Governments 
than  by  the  Government  of  the  United  States.  The  same  may 
be  said  of  other  powers  which  they  possess,  if  not  controlled  by 
the  general  principle,  that  laws  are  unconstitutional  which  infringe 
the  rights  of  the  community.  I  should  therefore  wish  to  extend  this 
interdiction,  and  add,  as  I  have  stated  in  the  5th  resolution,  that 
no  State  shall  violate  the  equal  right  of  conscience,  freedom  of 
the  press,  or  trial  by  jury  in  criminal  cases;  because  it  is  proper 
that  every  Government  should  be  disarmed  of  powers  which  trench 
upon  those  particular  rights.  I  know,  in  some  of  the  State  con- 
stitutions, the  power  of  the  Government  is  controlled  by  such  a 
declaration;  but  others  are  not.  I  cannot  see  any  reason  against 
obtaining  even  a  double  security  on  those  points;  and  nothing  can 
give  a  more  sincere  proof  of  the  attachment  of  those  who  opposed 
this  constitution  to  these  great  and  important  rights,  than  to  see 
them  join  in  obtaining  the  security  I  have  now  proposed;  because 
it  must  be  admitted,  on  all  hands,  that  the  State  Governments  are 
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as  liable  to  attack  these  invaluable  privileges  as  the  General  Gov- 
ernment is,  and  therefore  ought  to  be  as  cautiously  guarded 
against.18 

No  words  could  more  plainly  show  that  Madison  looked 
upon  the  amendments  to  the  Constitution  as  a  part  of  a  con- 
tinuing process  that  had  already  begun  in  most  of  the  states 
but  which  should  be  extended  to  all  states  by  the  power  of  the 
United  States.  The  Fourteenth  Amendment  is  foreshadowed 
here. 

After  Madison's  speech  there  was  considerable  debate  over 
what  to  do  with  his  proposals.  At  first  it  was  voted  to  consider 
them  in  Committee  of  the  Whole,  but  on  July  21a  committee 
of  eleven  members  (one  from  each  state,  including  Madison) 
was  appointed  to  consider  the  proposals  and  report  to  the 
House.  On  July  28  this  committee's  report  was  presented 
to  the  House  and  ordered  to  lie  on  the  table.  On  August  13 
the  House  resolved  itself  into  Committee  of  the  Whole  and 
began  debate  upon  the  committee's  report  which  embodied 
Madison's  proposals  with  some  changes.  On  August  15  the 
Committee  of  the  Whole  debated  the  first  religious  clause 
which  the  committee  had  shortened  in  wording  by  leaving  out 
the  reference  to  civil  rights  and  the  word  "national."  It  read  as 
follows: 

...  no  religion  shall  be  established  by  law,  nor  shall  the  equal 
rights  of  conscience  be  infringed.19 

In  the  debates  that  followed  on  that  day  there  is  not  a 
complete  record  of  statements  in  the  Annals  of  Congress  but 
only  a  summary  and  synopsis  rather  than  the  actual  verbatim 
reports  of  the  speeches.  Therefore,  the  problem  of  interpreta- 
tion becomes  difficult,  but  there  is  no  doubt  that  motives  were 
complicated  and  that  political  issues  were  present  as  they 
always  are  in  constitutional  debates.  Madison  had  to  chart 
his  course  among  many  shoals  as  he  guided  his  proposed 
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amendments  to  acceptance.  He  had  to  convince  those  who 
felt  that  the  whole  business  of  a  bill  of  rights  was  dangerous 
or  unnecessary  and  a  waste  of  time;  he  had  to  win  over  those 
who  believed  establishment  of  religion  was  a  good  thing;  and 
he  had  to  insist  upon  sufficient  powers  for  the  federal  govern- 
ment to  make  it  an  effective  and  strong  government  without 
making  it  appear  too  strong  in  the  eyes  of  those  still  convinced 
of  the  necessity  of  sovereign  states'  rights. 

Peter  Sylvester  of  New  York  was  afraid  that  the  clause 
would  have  a  tendency  to  abolish  religion  entirely.  Elbridge 
Gerry  of  Massachusetts  evidently  thought  that  the  clause 
should  be  narrowed  down  simply  to  free  exercise  of  worship, 
for  he  proposed  that  the  clause  should  read  "no  religious 
doctrine  shall  be  established  by  law."  This  wording  would  have 
still  permitted  a  New  England  town  form  of  multiple  establish- 
ment. Roger  Sherman  of  Connecticut  thought  the  clause  was 
entirely  unnecessary  because  "Congress  had  no  authority  what- 
ever delegated  to  them  by  the  constitution  to  make  religious 
establishments.  .  .  ."  Daniel  Carroll  of  Maryland,  a  Catholic, 
was  in  favor  of  the  clause  as  it  stood,  and  Madison  said  that 
"he  apprehended  the  meaning  of  the  words  to  be,  that  Congress 
should  not  establish  a  religion,  and  enforce  the  legal  observa- 
tion of  it  by  law,  nor  compel  men  to  worship  God  in  any 
manner  contrary  to  their  conscience."20  In  the  light  of  Madi- 
son's experience  and  expressed  views  "establish  a  religion" 
meant  to  him  financial  support  for  religion. 

When  Benjamin  Huntington  of  Connecticut  said  that  he 
feared  the  clause  would  aid  those  who  professed  no  religion 
at  all,  Madison  was  ready  to  compromise  to  save  the  clause 
and  suggested  that  the  word  "national"  be  inserted  before 
"religion"  in  order  to  satisfy  the  reluctant  members  of  the 
House.  He  indicated  that  some  people  feared  that  one  sect 
or  two  sects  might  combine  together  to  gain  a  preference  and 
establish  a  religion  to  which  they  would  compel  others  to 
conform.  This  suggestion  of  Madison  to  speak  of  a  "national 


K 


THE  PRINCIPLE  OF  SEPARATION  IN  THE  NATION  85 

religion"  was  a  return  to  his  original  proposals  in  his  speech 
of  June  8  which,  it  must  be  remembered,  also  included  the 
restriction  upon  the  states  as  well.  Madison  no  doubt  still 
hoped  for  passage  of  this  second  aspect  of  his  twofold  pro- 
posal when  he  was  willing  to  say  that  Congress  could  not 
establish  a  "national"  religion.  Thereupon,  Gerry  said  that 
Madison  was  an  ultranationalist  in  favor  of  extreme  powers 
for  the  national  government  and  was  overstepping  the  bounds 
of  a  limited  "federal"  government.  Madison  withdrew  his  pro- 
posal in  the  face  of  this  argument,  but  insisted  that  he  was 
not  proposing  extreme  powers  for  an  over-powerful  national 
government.  A  revision  was  suggested  by  Samuel  Livermore 
of  New  Hampshire  as  follows : 

Congress  shall  make  no  laws  touching  religion,  or  infringing  the 
rights  of  conscience.21 

This  wording,  including  for  the  first  time  the  word  "Con- 
gress," was  adopted,  31  to  20.  Only  a  simple  majority  was 
necessary  to  adopt  a  report  in  Committee  of  the  Whole. 

On  August  17  the  second  half  of  Madison's  proposals  on 
religion  came  up  for  debate,  namely,  "no  state  shall  infringe 
the  equal  rights  of  conscience.  .  .  ."  Thomas  T.  Tucker  of 
South  Carolina  argued  that  the  Congress  had  no  right  to  inter- 
fere with  the  states  and  moved  to  strike  out  the  whole  clause. 
It  was  then  that  Madison  replied  as  summarized  in  the  Annals 
of  Congress  as  follows: 

Mr.  Madison  conceived  this  to  be  the  most  valuable  amendment 
in  the  whole  list.  If  there  was  any  reason  to  restrain  the  Govern- 
ment of  the  United  States  from  infringing  upon  these  essential 
rights,  it  was  equally  necessary  that  they  should  be  secured  against 
the  State  Governments.  He  thought  that  if  they  provided  against 
the  one,  it  was  as  necessary  to  provide  against  the  other,  and  was 
satisfied  that  it  would  be  equally  grateful  to  the  people.22 

Livermore  of  New  Hampshire  again  proposed  a  revision, 
"the  equal  rights  of  conscience,  .  .  .  shall  not  be  infringed  by 
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any  State."  Tucker's  motion  was  rejected  and  Livermore's 
adopted.  (The  details  of  the  vote  are  not  mentioned  in  the 
Annals.)  This  meant  that  the  Committee  of  the  Whole  adopted 
both  of  Madison's  proposals  on  religion. 

On  August  20  the  House  then  took  up  the  report  of  the 
Committee  of  the  Whole  clause  by  clause.  A  two-thirds  vote 
was  necessary  for  adoption  by  the  House.  When  the  House 
came  to  the  first  proposal  on  religion,  Fisher  Ames  of  Massa- 
chusetts proposed  a  new  wording  as  follows: 

Congress  shall  make  no  law  establishing  religion,  or  to  prevent 
the  free  exercise  thereof,  or  to  infringe  the  rights  of  conscience.23 

This  motion  was  then  adopted  by  the  House  and  the  section 
limiting  the  powers  of  the  states  was  also  adopted  by  the  House 
by  at  least  two-thirds  vote.  (The  exact  record  of  voting  is  not 
given  in  the  Annals.)  Both  of  Madison's  major  proposals  on 
religion  were  thus  victorious  in  the  House  of  Representatives 
on  August  20,  1789. 

The  official  wording  of  the  entire  set  of  seventeen  proposed 
amendments  as  agreed  upon  by  the  House  is  stated  in  the 
Journal  of  the  House  of  Representatives  for  August  21,  1789. 
The  third  article  read  as  follows: 

Congress  shall  make  no  law  establishing  religion,  or  prohibiting 
the  free  exercise  thereof,  nor  shall  the  rights  of  conscience  be  in- 
fringed.24 

The  fourth  article  made  a  similar  limitation  upon  Congress 
with  respect  to  freedom  of  speech,  press,  assembly,  and  peti- 
tion. The  eleventh  article  read  as  follows: 

No  state  shall  infringe  the  right  of  trial  by  jury  in  criminal  cases; 
nor  the  rights  of  conscience;  nor  the  freedom  of  speech  or  of  the 
press.25 

On  August  22  the  House  finished  its  approval  of  the  whole 
set  of  amendments  and  they  were  referred  to  a  committee 
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to  arrange  the  amendments  and  report  to  the  House.  On 
August  24  the  committee's  report  was  accepted,  and  the 
amendments  were  ordered  to  be  sent  to  the  Senate  with  a 
request  for  concurrence.  This  committee  had  changed  the 
number  of  the  eleventh  article  and  made  it  into  the  fourteenth, 
but  no  changes  were  made  in  the  content.  This  was  the  order 
in  which  the  list  was  sent  to  the  Senate,  incorporating  all  of 
Madison's  basic  ideas  concerning  civil  rights  and  liberties. 

Since  the  debates  in  the  Senate  are  not  available  in  as  much 
detail  as  those  in  the  House,  it  is  difficult  to  follow  the  argu- 
ments or  the  specific  reasons  for  the  Senate's  actions.  How- 
ever, the  basic  record  is  clear.  The  Senate  Journal  records 
the  fact  that  on  August  24  the  House  proposals  for  seventeen 
amendments  to  the  Constitution  were  received.26  It  was  im- 
mediately moved  to  postpone  consideration  of  these  proposals 
until  the  next  session  of  Congress,  but  the  motion  was  de- 
feated. 

The  Senate  began  debate  on  the  proposed  amendments  on 
September  3,  1789.  On  that  day  several  changes  in  the  word- 
ing of  the  third  article  were  proposed,  indicating  that  the 
meanings  of  the  words  were  important.  The  first  motion  was 
to  amend  article  three  by  striking  out  the  inclusive  word 
"religion"  and  inserting  "One  Religious  Sect  or  Society  in 
preference  to  others."27  This  would  have  made  the  article 
read: 

Congress  shall  make  no  law  establishing  one  Religious  Sect 
or  Society  in  preference  to  others,  or  prohibiting  the  free  exercise 
thereof,  nor  shall  the  rights  of  conscience  be  infringed. 

This  version  was  obviously  intended  to  try  to  do  away  with 
the  broad  limitation  of  the  House's  wording  and  reduce  the 
limitation  simply  to  prohibiting  a  single  national  church  in 
preference  to  others.  This  was  exactly  the  meaning  of  single 
establishment  and  would  have  allowed  multiple  establishment. 
Apparently  some  groups  in  the  Senate  wished  to  confine  the 
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powers  of  Congress  to  this  earlier  meaning  of  establishment. 
But  the  Senate  defeated  this  motion,  apparently  preferring  to 
prohibit  the  broader  meaning  of  multiple  establishment  which 
was  clearly  in  the  House  wording. 

It  was  then  moved  to  strike  out  article  three  altogether,  but 
this  motion  was  defeated.  Then  a  motion  was  made  to  sub- 
stitute a  new  article  in  place  of  the  House  proposal  as  follows: 

Congress  shall  make  no  law  establishing  any  particular  denom- 
ination of  religion  in  preference  to  another,  or  prohibiting  the  free 
exercise  thereof,  nor  shall  the  rights  of  conscience  be  infringed.28 

Here  was  a  second  attempt  to  change  the  meaning  of  the 
House  proposal  and  narrow  the  prohibition  from  multiple 
'  establishment  to  single  establishment.  This  wording  would 
have  allowed  multiple  establishment,  but  it  was  defeated. 
Then  a  motion  was  made  to  adopt  the  House  proposal  as  it 
stood,  but  this  too  was  defeated.  Finally,  a  motion  was  made 
to  adopt  the  first  two  clauses  of  the  House  proposal  as  they 
stood  but  to  strike  out  the  last  clause,  "nor  shall  the  rights 
of  conscience  be  infringed."29  This  motion  was  passed.  Thus, 
in  these  debates  the  Senate  wasT apparently  willing  to  accept 
the  prohibition  upon  multiple  establishment  but  was  not 
willing  to  go  so  far  as  to  exempt  in  so  many  words  the  rights 
of  conscience  from  Congressional  action.  It  may  be  that  the 
Senate  was  afraid  to  give  the  same  rights  to  non-believers  as 
to  believers. 

On  September  7,  1789  the  Senate  again  showed  its  reluc- 
tance to  grant  equal  rights  of  conscience  to  all  and  showed  that 
it  was  unwilling  to  put  these  limitations  upon  the  states.  It 
defeated  the  motion  to  adopt  the  fourteenth  article  as  proposed 
by  the  House  and  thus  failed  to  take  the  step  which  Congress 
finally  took  when  it  passed  the  Fourteenth  Amendment  as 
adopted  by  the  states  in  1868.  It  took  eighty  years  of  history 
and  the  Civil  War  to  bring  the  federal  government  to  the 
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place  where  it  would  limit  the  states  in  their  freedom  to  in- 
fringe the  civil  liberties  of  all  its  citizens.  Many  trials  and 
much  tribulation  could  have  been  saved  in  the  march  toward 
democracy  if  the  Senate  had  concurred  with  the  House  on  its 
I  fourteenth  article  in  1789.  Madison's  foresight  and  intentions 
were  never  clearer  than  on  this  issue. 

On  September  7,  8,  and  9,  1789  the  Senate  continued  its 
consideration  of  the  proposed  amendments  received  from  the 
House.  In  the  course  of  its  debates  the  Senate  made  many 
counter  proposals  and  defeated  a  large  number  of  proposals 
for  additions  to  the  list.  On  September  9  the  Senate  came 
back  to  article  three,  and  it  was  again  amended,  this  time 
to  try  once  more  to  weaken  the  broad  House  prohibition  upon 
multiple  establishment.   The  following  wording  was  adopted: 

Congress  shall  make  no  law  establishing  articles  of  faith  or  a 
mode  of  worship,  or  prohibiting  the  free  exercise  of  religion  .  .  .  .30 

This  version  was  limited  to  free  exercise  of  worship  in  both 
its  clauses  and  would  have  allowed  financial  support  for  one 
or  more  churches  just  so  long  as  the  government  gave  no  legal 
sanction  to  any  one  kind  of  belief  or  form  of  worship  in 
preference  to  others.  At  this  time  the  fourth  article  was 
dropped,  but  its  content  concerning  freedom  of  speech,  press, 
assembly,  and  petition  was  incorporated  into  the  third  article. 
As  a  result  of  its  actions,  the  Senate  reduced  the  House  list 
from  seventeen  to  twelve  proposed  amendments  and  also 
submitted  twenty-six  counter  proposals  for  changes  in  the 
House  amendments,  including  the  one  on  religion.  It  was 
then  ordered  on  September  9  that  the  whole  set  of  resolutions 
be  taken  back  to  the  House;  this  was  done  on  September  10. 

On  September  21  the  House  took  up  the  Senate's  proposals, 
agreed  to  ten  of  the  Senate's  counter  proposals  but  disagreed 
with  sixteen  of  them.  The  House  thereupon  notified  the  Sen- 
ate of  its  agreements  and  asked  for  a  conference  committee  to 
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be  appointed  to  work  on  the  disagreements.  The  House  ap- 
pointed Madison,  Roger  Sherman  of  Connecticut,  and  John 
Vining  of  Delaware  to  the  conference  committee.31  The 
Senate  voted  to  recede  from  only  one  of  its  proposals  and 
agreed  to  a  conference  committee  to  which  it  appointed  Oliver 
Ellsworth  of  Connecticut,  Charles  Carroll  of  Maryland,  and 
William  Paterson  of  New  Jersey.32  On  September  23  Madison 
reported  the  deliberations  of  the  conference  committee  to  the 
House,33  and  on  September  24  Ellsworth  reported  to  the  Sen- 
ate.34 Ellsworth's  report  showed  clearly  that  the  conference 
managers  of  the  House,  led  by  Madison,  were  willing  to  ac- 
cede to  all  of  the  counter  proposals  of  the  Senate  except  two. 
These  were  the  items  closest  to  Madison's  heart,  the  principle 
of  establishment  at  stake  in  the  article  on  religion  and  the 
article  on  trial  by  jury.  Madison  had  won  the  principle  of 
freedom  of  speech,  press,  assembly,  and  petition,  and  he  was 
determined  not  to  lose  ground  on  his  other  two  most  highly 
prized  civil  rights  for  which  he  had  fought  since  his  speech  of 
June  8.  The  wording  for  the  third  article,  upon  which  the 
(•conference  committee  agreed  and  upon  which  Ellsworth  re- 
ported that  the  House  would  insist,  is  the  final  wording  of  the 
First  Amendment  as  eventually  adopted: 

Congress  shall  make  no  Law  respecting  an  establishment  of 
religion,  or  prohibiting  the  free  exercise  thereof;  or  abridging  the 
freedom  of  Speech,  or  of  the  Press;  or  the  right  of  the  People 
peaceably  to  assemble  and  petition  the  Government  for  a  redress 
of  Grievances.35 

On  September  24  the  House  approved  Madison's  version, 
and  on  September  25  the  Senate,  under  pressure  from  the 
House,  concurred.36  The  final  version  was  definitely  a  victory 
for  Madison  and  for  the  more  democratic  House.  It  in- 
corporated a  prohibition  upon  the  broader  meaning  of  "estab- 
lishment" for  which  Madison  had  fought  consistently  ever  since 
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the  time  of  the  Virginia  Declaration  of  Rights  in  1776  and  the 
Remonstrance  of  1785.  This  detailed  step-by-step  evolution 
of  the  wording  of  the  First  Amendment  is  necessary  to  show 
that  it  was  not  accidentally  or  carelessly  formulated.  It  had  a 
definite  meaning  that  not  only  stood  firm  against  the  half 
measures  of  the  earlier  debates  in  the  House  and  final  Senate 
version  but  also  incorporated  them  into  its  broader  meaning. 
The  clause  "an  establishment  of  religion"  included  all  the 
desires  to  prohibit  a  single  established  church,  but  it  also 
applied  to  plural  support  of  many  or  all  religions.  It  not  only 
prohibited  legal  sanction  for  any  one  or  all  doctrines  or  forms 
of  worship,  but  also  it  prohibited  any  financial  support,  directly 
through  tax  funds  or  indirectly  through  land,  for  any  one  or 
many  churches,  or  for  religion  in  general. 

Although  the  final  wording  does  not  mention  specifically 
the  equal  rights  of  conscience,  and  to  this  extent  Madison 
bowed  to  the  process  of  group  deliberation,  it  does  incorporate 
the  basic  principle  of  separation  of  church  and  state  which 
was  developing  in  the  several  states.  Madison  also  lost  to  the 
extent  that  the  United  States  Constitution  did  not  in  its 
original  Bill  of  Rights  apply  the  principle  of  separation  di- 
rectly to  the  states.  The  Fourteenth  Amendment  of  1868  was 
thus  made  necessary  to  achieve  this  purpose.  The  First  Amend- 
ment did,  however,  commit  the  federal  government  to  the 
principle  of  separation  as  it  was  being  defined  in  the  majority 
of  the  states.37  This  meant  not  only  free  exercise  of  religious 
worship  based  upon  civil  rights  of  conscience  but  also  the 
prohibition  of  "co-operation"  by  the  federal  government  with 
one  or  with  many  churches.  "Co-operation"  of  church  and 
state  is  just  as  inimical  to  the  equal  rights  of  conscience  as 
free  exercise  is  necessary  to  them.  The  generic  term  "religious 
freedom"  requires  "no  establishment"  as  fully  as  it  requires 
"free  exercise."  A  violation  of  either  is  an  attack  upon  re- 
ligious freedom. 


92  AMERICAN  TRADITION  IN  RELIGION  AND  EDUCATION 


After  the  First  Amendment 

Despite  the  fact  that  America  was  in  one  sense  a  Christian 
nation  by  virtue  of  majority  opinion,  the  First  Amendment 
meant  that  the  government  was  to  take  no  active  part  in 
promoting,  sponsoring,  or  supporting  Christianity.  This  prin- 
ciple was  reaffirmed  under  the  presidency  of  George  Washing- 
ton in  a  treaty  negotiated  with  Tripoli  in  1796.  It  states: 

/  As  the  government  of  the  United  States  of  America  is  not  in  any 
sense  founded  on  the  Christian  religion  —  as  it  has  in  itself  no 
character  of  enmity  against  the  laws,  religion  or  tranquillity  of 
Musselmen  ...  it  is  declared  by  the  parties,  that  no  pretext  arising 
from  religious  opinions  shall  ever  produce  an  interruption  of  the 
harmony  existing  between  the  two  countries.38 

Inasmuch  as  the  Constitution  states  that  treaties  have  the 
force  of  the  supreme  law  of  the  land,  this  statement  is  as  much 
a  principle  of  constitutional  law  as  if  it  were  contained  in  the 
Constitution  itself,^ 

That  Jefferson  was  a  prime  supporter  of  separation  of 
church  and  state  during  his  presidency  is  too  well  known  to 
need  any  other  substantiation  than  his  now  famous  statement 
contained  in  a  letter  to  the  Danbury  (Conn.)  Baptist  Associa- 
tion made  on  January  1,  1802,  while  he  was  president  of  the 
United  States. 

Believing  with  you  that  religion  is  a  matter  which  lies  solely 
between  man  and  his  God,  that  he  owes  account  to  none  other  for 
his  faith  or  his  worship,  that  the  legislative  powers  of  government 
reach  actions  only,  and  not  opinions,  I  contemplate  with  sovereign 
reverence  that  act  of  the  whole  American  people  which  declared 
that  their  legislature  should  "make  no  law  respecting  an  establish- 
ment of  religion,  or  prohibiting  the  free  exercise  thereof,"  thus 
building  a  wall  of  separation  between  church  and  state.  Adhering 
•to  this  expression  of  the  supreme  will  of  the  nation  in  behalf  of  the 
rights  of  conscience,  I  shall  see  with  sincere  satisfaction  the  prog- 
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ress  of  those  sentiments  which  tend  to  restore  to  man  all  his  natural 
rights,  convinced  he  has  no  natural  right  in  opposition  to  his  social 
duties.39 

There  can  be  no  doubt  from  a  thorough  study  of  the 
historical  evidence  that  this  statement  by  Jefferson  is  in  direct 
line  with  the  principles  he  and  Madison  had  been  espousing 
since  1776,  from  the  Declaration  of  Independence,  the  Decla- 
ration of  Rights  of  the  Virginia  Constitution,  and  the  Virginia 
Statute  for  Religious  Freedom  to  the  First  Amendment  of 
the  United  States  Constitution.  His  words  "a  wall  of  separa- 
tion between  church  and  state"  are  not  simply  a  metaphor  of 
one  private  ,citizen's  language;  they  reflect  accurately  the 
intent  of  those  most  responsible  for  the  First  Amendment;  and 
they  came  to  reflect  the  majority  will  of  the  American  people. 
The  words  "separation  of  church  and  state"  are  an  accurate 
and  convenient  shorthand  meaning  of  the  First  Amendment 
itself;  they  represent  a  well-defined  historical  principle  from 
the  pen  of  one  who  in  many  official  statements  and  actions 
helped  to  frame  the  authentic  American  tradition  of  political 
and  religious  liberty. 

Much  effort  has  recently  been  expended  to  belittle  Jeffer- 
son's phrase  "a  wall  of  separation  between  church  and  state" 
as  simply  a  colorful  metaphor  contained  in  a  little  letter  of 
courtesy  which  Jefferson  wrote  in  reply  to  an  address  of  felici- 
tation from  the  Danbury  Baptists.  Jefferson,  however,  was  not 
in  the  habit  of  treating  lightly  a  subject  upon  which  he  had 
felt  so  strongly  for  many  years.  Especially  was  the  question 
of  religious  freedom  a  matter  of  the  greatest  concern  to  Jef- 
ferson so  soon  after  the  bitter  religious  denunciations  of  him 
that  had  marked  the  recent  presidential  campaign. 

The  special  care  with  which  Jefferson  framed  this  particular 
letter  to  the  Danbury  Baptists  is  attested  by  a  letter  he  wrote 
to  Levi  Lincoln,  his  attorney  general,  asking  for  advice  con- 
cerning the  points  made  in  his  letter  to  the  Baptists.   Here  is 
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indisputable  evidence  that  Jefferson  had  worded  this  letter  with 
meticulous  care  in  order  to  emphasize  and  describe  a  political 
and  constitutional  principle  which  he  deeply  believed  to  be  of 
first  importance.  He  was  not  idly  coining  a  phrase  for  pleasure 
nor  hurriedly  dictating  a  formal  letter  of  courtesy  in  the  midst 
of  the  pressures  of  more  important  business.  The  letter  to 
the  attorney  general,  dated  the  same  day  as  his  letter  to  the 
Baptists,  follows: 

Averse  to  receive  addresses,  yet  unable  to  prevent  them,  I  have 
generally  endeavored  to  turn  them  to  some  account,  by  making 
them  the  occasion,  by  way  of  answer,  of  sowing  useful  truths  & 
principles  among  the  people,  which  might  germinate  and  become 
rooted  among  their  political  tenets.  The  Baptist  address,  now 
enclosed,  admits  of  a  condemnation  of  the  alliance  between  Church 
&  State,  under  the  authority  of  the  Constitution.  It  furnishes  an 
occasion,  too,  which  I  have  long  wished  to  find,  of  saying  why  I  do 
not  proclaim  fastings  and  thanksgivings,  as  my  predecessors  did. 

The  address,  to  be  sure,  does  not  point  at  this,  and  its  introduc- 
tion is  awkward.  But  I  foresee  no  opportunity  of  doing  it  more 
pertinently.  \  know  it  will  give  great  offense  to  the  New  England 
clergy;  but  the  advocate  of  religious  freedom  is  to  expect  neither 
peace  nor  forgiveness  from  them.  Will  you  be  so  good  as  to  ex- 
amine the  answer,  and  suggest  any  alterations  which  might  prevent 
an  ill  effect,  or  promote  a  good  one  among  the  people?  You  under- 
stand the  temper  of  those  in  me  North,  and  can  weaken  it,  there- 
fore, to  their  stomachs;  it  is  at  present  seasoned  to  the  Southern 
taste  only.  I  would  ask  the  favor  of  you  to  return  it,  with  the 
address,  in  the  course  of  the  day  or  evening.40 

So  broadly  did  Jefferson  understand  the  First  Amendment 
to  apply  to  the  separation  of  church  and  state  that  he  con- 
sistently refused,  as  chief  executive,  to  issue  proclamations  con- 
cerning religious  fasts  or  thanksgivings.  He  felt  that  such 
proclamations  would  commit  the  executive  and  thereby  the 
government  to  promoting  religious  activities  and  might  be  con- 
strued as  an  infringement  of  the  free  exercise  of  religion.  He 
defended  his  position  on  this  matter  in  his  second  inaugural 
as  follows: 
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In  matters  of  religion,  I  have  considered  that  its  free  exercise  is 
placed  by  the  constitution  independent  of  the  powers  of  the  general 
government  —  I  have  therefore  undertaken,  on  no  occasion,  to  pre- 
scribe the  religious  exercises  suited  to  it;  but  have  left  them  as  the 
constitution  found  them,  under  the  direction  and  discipline  of 
state  or  church  authorities  acknowledged  by  the  several  religious 
societies.41 

This  phrasing  was  formulated  with  Madison's  advice  as  a 
defense  for  Jefferson's  keeping  strictly  hands  off  the  free  exer- 
cise of  religion.  This  reflected  Jefferson's  concern  to  keep  the 
federal  government  neutral  in  matters  of  religion  so  that  it 
could  not  be  charged  with  promoting  religion  in  any  respect, 
even  to  the  impartial  promotion  of  religion.  The  statement 
recognized,  too,  that  the  federal  government  did  not  have  the 
power  under  the  Constitution  to  decide  for  the  states  what 
their  attitudes  toward  religious  proclamations  should  be,  but 
Jefferson's  whole  history  in  Virginia  showed  clearly  that  he 
thought  the  attitude  of  the  states  should  be  the  same  as  that 
of  the  federal  government.  Both  should  be  neutral. 

Jefferson  later  elaborated  on  this  point  in  a  letter  of  Janu- 
ary 23,  1808  to  Reverend  Samuel  Miller  in  which  he  stated 
that  he  had  refused  to  give  political  sanction  to  religious  exer- 
cises on  the  grounds  that  the  First  Amendment  had  prohibited 
such  authority  to  the  federal  government  and  reserved  it  to 
the  states,  "as  far  as  it  can  be  in  any  human  authority."  He 
realized  that  state  governors  had  long  issued  such  proclama- 
tion and  that  Washington  and  Adams  had  done  so  as  presi- 
dent, but  he  felt  that  the  president  should  not  presume  to 
exert  even  indirect  authority  or  guidance  over  religious  exer- 
cises. In  those  states  whose  constitutions  did  not  fully  protect 
religious  freedom,  the  governor  "might"  have  a  right  to  issue 
proclamations,  but  in  states  where  the  people  were  protected 
by  a  bill  of  rights  as  they  were  by  the  First  Amendment,  there 
would  be  no  such  right: 


* 
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Every  religious  society  has  a  right  to  determine  for  itself  the 
times  for  these  exercises,  and  the  objects  proper  for  them,  accord- 
ing to  their  particular  tenets;  and  this  right  can  never  be  safer  than 
in  their  own  hands  where  the  constitution  has  deposited  it.42 

The  whole  tenor  of  this  and  other  letters  re-enforced  Jef- 
ferson's position  that  the  powers  of  the  government  are  en- 
tirely civil  and  are  completely  shorn  of  any  authority  to  "co- 
operate" with  some  religious  groups  or  with  all  of  them  or  even 
in  so  indirect  a  way  as  simply  to  recommend  a  day  of  fasting 
and  prayer.    The  Constitution  did  not  leave  religious  rights 

'  under  the  power  of  any  public  functionary.43 

Madison,  during  his  two  terms  as  president,  was  fully  as 

,  strict  as  Jefferson  in  his  application  of  the  principle  of  separa- 
tion to  specific  actions.  On  February  21,  1811,  Madison 
vetoed  a  bill  to  incorporate  the  Episcopal  Church  of  Alex- 
andria, then  in  the  District  of  Columbia.  He  there  stated: 

j  .  .  the'bill  exceeds  the  rightful  authority  to  which  governments 
are  limited  by  the  essential  distinction  between  civil  and  religious 
functions,  and  violates  in  particular  the  article  of  the  Constitution 
of  the  United  States  which  declares  that  "Congress  shall  make  no 
law  respecting  a  religious  establishment  .  .  .  ."  This  particular 
church,  therefore,  would  so  far  be  a  religious  establishment  by 
law,  a  legal  force  and  sanction  being  given  to  certain  articles  in  its 
constitution  and  administration.44 

On  February  28,  1811  Madison  vetoed  a  bill  to  reserve 
certain  public  lands  for  a  Baptist  Church  in  the  Mississippi 
Territory: 

Because  the  bill  in  reserving  a  certain  parcel  of  land  of  the 
United  States  for  the  use  of  said  Baptist  Church  comprises  a 
principle  and  a  precedent  for  the  appropriation  of  funds  of  the 
United  States  for  the  use  and  support  of  religious  societies,  con- 
trary to  the  article  of  the  Constitution  which  declares  that  "Con- 
gress shall  make  no  law  respecting  a  religious  establishment."45 

These  vetoes  show  a  direct  continuity  in  Madison's  thinking 
from  the  Virginia  Declaration  of  Rights,  his  Memorial  and 
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Remonstrance  against  Religious  Assessment,  and  the  Virginia 
Statute  for  Religious  Freedom  to  the  First  Amendment.  He 
thought  of  establishment  as  any  kind  of  legal  support  or  finan- 
cial support  for  any  church.  He  did  not  think  of  establishment 
as  simply  the  establishment  of  a  single  national  church. 

Upon  his  retirement  from  the  presidency  Madison  elab- 
orated in  still  more  detail  his  views  of  the  application  of  the 
principle  of  separation  to  other  aspects  of  the  relation  between 
church  and  state.  He  stated  clearly  that  he  believed  all  of  the 
following  were  examples  of  "an  establishment  of  religion":  tax 
exemption  for  churches,  chaplains  for  Congress  when  paid  by 
public  funds,  chaplains  for  the  army  and  navy  when  paid  by 
public  funds,  smd  religious  proclamations  by  the  chief  execu- 
tive. 

In  papers  which  Madison  wrote  a  few  years  after  his  re- 
tirement he  elaborated  his  views  on  the  above  subjects  and  in- 
dicated clearly  that  the  problem  of  separation  of  church  and 
state  was  one  of  his  most  cherished  concerns  from  his  first 
days  as  one  of  the  youngest  members  of  the  Virginia  Constitu- 
tional Convention  to  his  latter  days  as  an  elder  statesman. 
Excerpts  from  these  papers  illustrate  his  points  and  show  un- 
mistakably that  when  he  said  separation  (and  he  used  the 
word  often)  he  meant  separation  in  an  even  more  thorough- 
going sense  than  has  yet  been  fully  achieved  in  American 
practice: 

Strongly  guarded  as  is  the  separation  between  Religion  &  Govt 
in  the  Constitution  of  the  United  States  the  danger  of  encroachment 
by  Ecclesiastical  Bodies,  may  be  illustrated  by  precedents  already 
furnished  in  their  short  history.  (See  the  cases  in  which  negatives 
were  put  by  J.  M.  on  two  bills  passd  by  Congs  and  his  signature 
withheld  from  another.  See  also  attempt  in  Kentucky  for  example, 
where  it  was  proposed  to  exempt  Houses  of  Worship  from  taxes.46 

On  the  subject  of  chaplains  in  Congress  and  in  the  army 
and  navy  Madison  showed  that  he  interpreted  "establishment 
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of  religion"  to  include  payment  of  salaries  to  chaplains  (with 
public  funds)  even  if  they  were  selected  fairly  and  impartially 
among  all  religious  sects;  he  states  plainly  that  the  principle  of 
establishment  violates  the  principle  of  religious  freedom: 

Is  the  appointment  of  Chaplains  to  the  two  Houses  of  Congress 
consistent  with  the  Constitution,  and  with  the  pure  principle  of 
religious  freedom? 

In  strictness  the  answers  on  both  points  must  be  in  the  negative. 
The  Constitution  of  the  U.  S.  forbids  everything  like  an  establish- 
ment of  a  national  religion.  The  law  appointing  Chaplains  estab- 
lishes a  religious  worship  for  the  national  representatives,  to  be 
performed  by  Ministers  of  religion,  elected  by  a  majority  of  them; 
and  these  are  to  be  paid  out  of  the' national  taxes.  Does  not  this 
involve  the  principle  of  a  national  establishment,  applicable  to  a 
provision  for  a  religious  worship  for  the  Constituent  as  well  as  of 
the  representative  Body,  approved  by  the  majority,  and  conducted 
by  Ministers  of  religion  paid  by  the  entire  nation. 

The  establishment  of  the  chaplainship  to  Congs  is  a  palpable 
violation  of  equal  rights,  as  well  as  of  Constitutional  principles: 
The  tenets  of  the  chaplains  elected  (by  the  majority)  shut  the  door 
of  worship  agst  the  members  whose  creeds  &  consciences  forbid 
a  participation  in  that  of  the  majority.  To  say  nothing  of  other 
sects,  this  is  the  case  with  that  of  Roman  Catholics  &  Quakers  who 
have  always  had  members  in  one  or  both  of  the  Legislative 
branches.  Could  a  Catholic  clergyman  ever  hope  to  be  appointed 
a  Chaplain?  To  say  that  his  religious  principles  are  obnoxious  or 
that  his  sect  is  small,  is  to  lift  the  evil  at  once  and  exhibit  in  its 
naked  deformity  the  doctrine  that  religious  truth  is  to  be  tested  by 
numbers,  or  that  the  major  sects  have  a  right  to  govern  the  minor. 

If  Religion  consist  in  voluntary  acts  of  individuals,  singly,  or 
voluntarily  associated,  and  it  be  proper  that  public  functionaries, 
as  well  as  their  Constituents  shd  discharge  their  religious  duties, 
let  them  like  their  Constituents,  do  so  at  their  own  expence.  How 
small  a  contribution  from  each  member  of  Congs  wd  suffice  for 
the  purpose?  How  just  wd  it  be  in  its  principle?  How  noble  in 
its  exemplary  sacrifice  to  the  genius  of  the  Constitution;  and  the 
divine  right  of  conscience?  Why  should  the  expence  of  a  religious 
worship  be  allowed  for  the  Legislature,  be  paid  by  the  public,  more 
than  that  for  the  Ex.  or  Judiciary  branch  of  the  Govt.  .  .  . 
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Better  also  to  disarm  in  the  same  way,  the  precedent  of  Chap- 
lainships  for  the  army  and  navy,  than  erect  them  into  a  political 
authority  in  matter  of  religion.  The  object  of  this  establishment 
is  seducing;  the  motive  to  it  is  laudable.  But  is  it  not  safer  to 
adhere  to  a  right  principle,  and  trust  to  its  consequences,  than  con- 
fide in  the  reasoning  however  specious  in  favor  of  a  wrong  one.47 

On  the  subject  of  religious  proclamations  Madison  said: 

Religious  proclamations  by  the  Executive  recommending  thanks- 
giving &  fasts  are  shoots  from  the  same  root  with  the  legislative 
acts  reviewed. 

Altho'  recommendations  only,  they  imply  a  religious  agency, 
making  no  part  of  the  trust  delegated  to  political  rulers. 

The  objections  to  them  are  ...  3.  They  seem  to  imply  and 
certainly  nourish  the  erronious  idea  of  a  national  religion.  The 
idea  just  as  it  related  to  the  Jewish  nation  under  a  theocracy, 
having  been  improperly  adopted  by  so  many  nations  which  have 
embraced  Xnity,  is  too  apt  to  lurk  in  the  bosoms  even  of  Ameri- 
cans, who  in  general  are  aware  of  the  distinction  between  religious 
&  political  societies.  The  idea  also  of  a  union  of  all  to  form  one 
nation  under  one  Govt  in  acts  of  devotion  to  the  God  of  all  is  an 
imposing  idea.  But  reason  and  the  principles  of  the  Xn  religion 
require  that  all  the  individuals  composing  a  nation  even  of  the 
same  precise  creed  &  wished  to  unite  in  a  universal  act  of  religion 
at  the  same  time,  the  union  ought  to  be  effected  thro'  the  interven- 
tion of  their  religious  not  of  their  political  representatives.  In  a 
nation  composed  of  various  sects,  some  alienated  widely  from 
others,  and  where  no  agreement  could  take  place  thro'  the  former, 
the  interposition  of  the  latter  is  doubly  wrong:  .  .  .5.  The  last  & 
not  the  least  objection  is  the  liability  of  the  practice  to  a  sub- 
serviency to  political  views;  to  the  scandal  of  religion,  as  well  as 
the  increase  of  party  animosities.  Candid  or  incautious  politicians 
will  not  always  disown  such  views.  In  truth  it  is  difficult  to  frame 
such  a  religious  Proclamation  generally  suggested  by  a  political 
State  of  things,  without  referring  to  them  in  terms  having  some 
bearing  on  party  questions.48 

Following  up  these  sketchy  notes  in  the  Memoranda,  Madi- 
son wrote  an  excellent  and  carefully  drawn  statement  of  his 
mature  views  on  separation  of  church  and  state  in  a  letter  to 
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Edward  Livingston  on  July  10r.  1822.  The  ideas  are  obviously 
the  same  as  those  in  the  Memoranda: 

I  observe  with  particular  pleasure  the  view  you  have  taken  of 
the  immunity  of  Religion  from  civil  jurisdiction,  in  every  case 
where  it  does  not  trespass  on  private  rights  or  the  public  peace. 
This  has  always  been  a  favorite  principle  with  me;  and  it  was 
not  with  my  approbation,  that  the  deviation  from  it  took  place 
in  Congress,  when  they  appointed  Chaplains,  to  be  paid  from  the 
National  Treasury.  [Italics  added]  It  would  have  been  a  much 
better  proof  to  their  constituents  of  their  pious  feeling  if  the  mem- 
bers had  contributed  for  the  purpose,  a  pittance  from  their  own 
pockets.  As  the  precedent  is  not  likely  to  be  rescinded,  the  best  that 
can  now  be  done,  may  be  to  apply  to  the  Constitution  the  maxim 
of  the  law,  de  minimis  non  curat. 

There  has  been  another  deviation  from  the  strict  principle 
[italics  added]  in  the  Executive  Proclamations  of  fasts  and  festivals, 
so  far,  at  least,  as  they  have  spoken  the  language  of  injunction,  or 
have  lost  sight  of  the  equality  of  all  religious  sects  in  the  eye  of 
the  Constitution.  Whilst  I  was  honored  with  the  Executive  Trust 
I  found  it  necessary  on  more  than  one  occasion  to  follow  the  ex- 
ample of  predecessors.  But  I  was  always  careful  to  make  the 
Proclamations  absolutely  indiscriminate,  and  merely  recommenda- 
tory; or  rather  mere  designations  of  a  day,  on  which  all  who 
thought  proper  might  unite  in  consecrating  it  to  religious  purposes, 
according  to  their  own  faith  and  forms.  In  this  sense,  I  presume 
you  reserve  to  the  Government  a  right  to  appoint  particular  days 
for  religious  worship  throughout  the  State,  without  any  penal 
sanction  enforcing  the  worship.  I  know  not  what  may  be  the  way 
of  thinking  on  this  subject  in  Louisiana.  I  should  suppose  the 
Catholic  portion  of  the  people,  at  least,  as  a  small  and  even  un- 
popular sect  in  the  United  States,  would  rally,  as  they  did  in  Vir- 
ginia when  religious  liberty  was  a  legislative  topic,  to  its  broadest 
principle.  Notwithstanding  the  general  progress  made  within  the 
two  last  centuries  in  favor  of  this  branch  of  liberty,  and  the  full 
establishment  of  it,  in  some  parts  of  our  Country,  there  remains  in 
others  a  strong  bias  towards  the  old  error,  that  without  some  sort 
of  alliance  or  coalition  between  Government  and  Religion  neither 
can  be  duly  supported.  Such  indeed  is  the  tendency  to  such  a 
coalition,  and  such  its  corrupting  influence  on  both  the  parties,  that 
the  danger  cannot  be  too  carefully  guarded  against.    And  in  a 


THE  PRINCIPLE  OF  SEPARATION  IN  THE  NATION  101 

Government  of  opinion,  like  ours,  the  only  effectual  guard  must  be 
found  in  the  soundness  and  stability  of  the  general  opinion  on  the 
subject.  Every  new  and  successful  example  therefore  of  a  perfect 
separation  between  ecclesiastical  and  civil  matters  [italics  added] 
is  of  importance.  And  I  have  no  doubt  that  every  new  example, 
will  succeed,  as  every  past  one  has  done,  in  showing  that  religion 
and  Government  will  both  exist  in  greater  purity,  the  less  they  are 
mixed  together  [italics  added].  It  was  the  belief  of  all  sects  at 
one  time  that  the  establishment  of  Religion  by  law,  was  right  and 
necessary;  that  the  true  religion  ought  to  be  established  in  exclu- 
sion of  every  other;  and  that  the  only  question  to  be  decided  was 
which  was  the  true  religion.  The  example  of  Holland  proved  that 
a  toleration  of  sects,  dissenting  from  the  established  sect,  was  safe 
and  even  useful.  The  example  of  the  Colonies,  now  States,  which 
rejected  religious  establishments  altogether,  proved  that  all  Sects 
might  be  safely  and  advantageously  put  on  a  footing  of  equal  and 
entire  freedom;  and  a  continuance  of  their  example  since  the 
declaration  of  Independence,  has  shown  that  its  success  in  Colonies 
was  not  to  be  ascribed  to  their  connection  with  the  parent  Country. 
If  a  further  confirmation  of  the  truth  could  be  wanted,  it  is  to  be 
found  in  the  examples  furnished  by  the  States,  which  have  abolished 
their  religious  establishments.  I  cannot  speak  particularly  of  any 
of  the  cases  excepting  that  of  Virginia,  where  it  is  impossible  to 
deny  that  Religion  prevails  with  more  zeal,  and  a  more  exemplary 
priesthood  than  it  ever  did  when  established  and  patronized  by 
Public  authority.  We  are  teaching  the  world  the  great  truth  that 
Governments  do  better  without  Kings  and  Nobles  than  with  them. 
The  merit  will  be  doubled  by  the  other  lesson  that  Religion 
flourishes  in  greater  purity,  without  than  with  the  aid  of  Govern- 
ment.   [Italics  added] 49 

Here,  then,  is  substantial  testimony  to  the  principle  of  sepa- 
ration of  church  and  state  in  the  work  and  writings  of  Jefferson 
and  Madison,  the  founding  fathers  whose  lives  spanned  the 
launching  of  the  new  nation  and  whose  allegiance  to  religious 
freedom  and  opposition  to  all  forms  of  religious  establishment 
never  swerved.  That  their  ideas  were  not  immediately  and 
fully  put  everywhere  into  practice  is  simply  a  result  of  the 
variety  and  diversity  that  has  generally  characterized  so  much 
of  American  life.  Again,  however,  the  trend  is  unmistakable. 
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As  new  states  were  admitted  to  the  Union  throughout  the 
nineteenth  century,  their  constitutions  reflected  the  principle  of 
separation  largely  as  defined  in  the  First  Amendment.  Despite 
differences  in  wording  the  common  characteristics  of  the  re- 
ligious provisions  show  the  intent  to  protect  freedom  and 
equality  of  religious  conscience  by  assuring  free  exercise  of 
religion  to  all  orderly  religious  groups  and  by  prohibiting  pub- 
lic taxation  for  the  support  of  religious  groups.  Thomas  M. 
Cooley,  eminent  authority  on  constitutional  law,  summarizes 
those  things  that  are  not  lawful  under  any  of  the  American 
constitutions:  no  law  may  be  passed  respecting  an  establish- 
ment of  religion,  compulsory  support,  by  taxation  or  otherwise, 
of  religious  instruction,  compulsory  attendance  upon  religious 
worship,  restraints  upon  the  expression  of  religious  belief.50 

Ther  states  added  to  the  Union  in  the  early  nineteenth 
century  reflected  these  principles  in  various  ways  in  their  con- 
stitutions. The  Illinois  Constitution  of  1818  contains  pro- 
visions that  are  typical  of  the  provisions  in  many  other  state 
constitutions  of  the  first  half  of  the  nineteenth  century: 

That  all  men  have  a  natural  and  indefeasible  right  to  worship 
Almighty  God  according  to  the  dictates  of  their  own  consciences; 
that  no  man  can  of  right  be  compelled  to  attend,  erect,  or  support 
any  place  of  worship,  or  to  maintain  any  ministry  against  his  con- 
sent; that  no  human  authority  can,  in  any  case  whatever,  control 
or  interfere  with  the  rights  of  conscience;  and  that  no  preference 
shall  ever  be  given  by  law  to  any  religious  establishments  or  modes 
of  worship.51 

The  italicized  words  show  clearly  the  intent  to  prevent  the 
use  of  public  funds  for  any  religious  group,  an  intent  directly 
in  line  with  the  meaning  of  the  "establishment  of  religion" 
clause  of  the  First  Amendment.  The  final  clause  shows  clearly 
by  the  use  of  plurals  in  the  words  "religious  establishments  or 
modes  of  worship"  that  multiple  co-operation  between  the 
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state  and  a  large  number  of  churches  is  just  as  much  prohibited 
as  is  co-operation  between  the  state  and  a  single  church. 

A  careful  inspection  of  all  state  constitutions  will  show  that 
every  original  state  constitution  outside  ol  the  Eastern  sea- 
board (except  possibly  Louisiana  and  Mississippi)  contains 
a  similar  prohibition  against  compulsory  support  of  any  place 
of  worship  or  maintenance  of  any  ministry  of  religion.  In 
most  cases  the  actual  wording  is  repeated  or  parallels  the 
form  contained  in  the  constitutions  of  Pennsylvania,  New 
Jersey,  and  North  Carolina  (all  framed  in  1776)  and  in  the 
Virginia  Statute  for  Religious  Freedom  of  1786.  The  intention 
in  all  these  provisions  is  clearly  to  prohibit  "an  establishment 
of  religion."  The  state  constitutions  as  well  as  the  First  Amend- 
ment were  all  intended  to  prohibit  multiple  establishment  as 
well  as  single  establishment.  They  are  all  part  of  the  same 
historical  process. 

Several  state  constitutions  in  addition  to  those  of  Illinois 
in  1818  and  Wisconsin  in  1848  use  the  words  in  the  plural, 
"religious  establishments  or  modes  of  worship."  The  Michigan 
Constitution  of  1837  spells  out  the  prohibition  by  adding  the 
words  "No  money  shall  be  drawn  from  the  treasury  for  the 
benefit  of  religious  societies,  or  theological  or  religious  semi- 
naries." The  constitutions  of  Iowa,  Utah,  South  Carolina,  and 
Louisiana  use  the  exact  words  of  the  First  Amendment. 
Space  will  not  permit  further  examples  from  the  state  constitu- 
tions, but  the  main  lines  of  the  historic  principle  of  separation 
of  church  and  state  are  as  clear  with  respect  to  prohibition  of 
support  of  religion  (meaning  no  single  or  multiple  establish- 
ment) as  they  are  with  respect  to  the  free  exercise  of  religion. 

A  thoroughgoing  study  of  all  state  constitutions  here  is 
obviously  impossible,  but  the  actual  provisions  may  be  studied 
in  such  a  compilation  as  that  of  C.  H.  Moehlman,  American 
Constitutions  and  Religion  (Berne,  Indiana,  1938)  or  in  such 
a  standard  work  as  that  of  Thorpe  cited  above.   From  1876 
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onward  all  new  states  added  to  the  Union  were  required  by 
Congress  to  include  in  their  basic  laws  an  irrevocable  ordinance 
guaranteeing  religious  freedom  in  line  with  the  principles  of 
the  First  Amendment.52 


The  Fourteenth  Amendment 

The  final  step  in  the  application  of  the  basic  principle  of 
/separation  on  the  national  level  began  with  the  adoption  of 
the  Fourteenth  Amendment  to  the  Constitution  in  July,  1868. 
The  first  section  of  the  Fourteenth  Amendment  reads  as  fol- 
lows: 

All  persons  born  or  naturalized  in  the  United  States,  and  subject 
to  the  jurisdiction  thereof,  are  citizens  of  the  United  States  and 
of  the  State  wherein  they  reside.  No  State  shall  make  or  enforce 
any  law  which  shall  abridge  the  privileges  or  immunities  of  citizens 
of  the  United  States;  nor  shall  any  State  deprive  any  person  of  life, 
liberty,  or  property,  without  due  process  of  law;  nor  deny  to  any 
person  within  its  jurisdiction  the  equal  protection  of  the  laws. 

Thus  was  achieved  through  constitutional  amendment  those 
limitations  upon  the  states  with  respect  to  civil  rights  which 
the  Bill  of  Rights  of  the  Constitution  imposes  on  the  federal 
government  itself.  Thus  was  brought  to  fruition  the  efforts  that 
Madison  and  the  House  of  Representatives  made  in  the  First 
Congress  to  prohibit  the  states  from  infringing  such  civil 
rights  as  the  equal  rights  of  conscience,  freedom  of  the 
press,  and  trial  by  jury.  The  Fourteenth  Amendment  was  in 
direct  line  with  the  principles  of  the  makers  of  the  original 
Bill  of  Rights  contained  in  the  first  ten  amendments. 

The  Fourteenth  Amendment  was  one  of  the  three  amend- 
ments (along  with  the  Thirteenth  prohibiting  slavery  and  the 
Fifteenth  prohibiting  special  qualifications  for  voting)  which 
were  passed  in  the  reconstruction  period  following  the  Civil 
War.  These  were  the  only  three  amendments  that  put  limita- 
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tions  upon  the  powers  of  the  states  up  to  that  time.  As  early 
as  1896,  it  was  widely  accepted  that  the  Fourteenth  Amend- 
ment applied  to  the  states  the  same  protection  of  individual 
rights  and  liberties  that  had  been  applied  to  the  federal  gov- 
ernment by  the  original  Bill  of  Rights.  Referring  to  these  three 
amendments,  an  eminent  historian  stated  in  1896: 

Already  the  individual  was  amply  protected  from  the  tyranny  of 
the  central  power,  now  the  sphere  of  individual  liberty  was  ex- 
tended by  the  imposition  of  restrictions  upon  state  aggression. 
Except  for  the  power  of  enforcement,  no  additional  power  is  given 
to  the  United  States  by  the  "reconstruction  amendments."  They  are 
in  terms  a  subtraction  from  the  powers  of  the  States  and  the  United 
States,  but  in  effect  "the  position  of  the  United  States  is  changed 
from  that  of  a  passive  noninfringer  of  individual  liberty  to  that  of 
an  active  defender  of  the  same  against  the  State."53 

Prior  to  the  Fourteenth  Amendment  the  Supreme  Court  had 
been  struggling  with  the  problem  raised  by  the  fact  that  the 
Bill  of  Rights  not  only  guaranteed  individual  liberties  but  also 
guaranteed  that  no  person  shall  be  "deprived  of  life,  liberty,  or 
property  without  due  process  of  law"  (Fifth  Amendment). 
During  a  large  part  of  the  nineteenth  century  the  Supreme 
Court  tended  to  identify  liberty  with  property  as  defined  by 
John  Marshall  and  Joseph  Story,  and  when  liberty  and  prop- 
erty came  into  conflict,  property  was  likely  to  come  off  the 
winner.  Thus,  government  was  interpreted  as  not  being  able 
to  deprive  any  person  of  property  that  he  had  already  acquired. 
The  doctrine  of  vested  rights  as  defined  by  Marshall  and  Story 
culminated  in  the  Dred  Scott  decision  and  ultimately  came  to 
mean  virtually  that  government  had  no  right  even  by  "due 
process  of  law"  to  interfere  with  property  rights  even  though 
they  infringed  upon  the  civil  liberties  of  other  people. 

However,  in  the  twentieth  century  the  Supreme  Court  began 
to  emphasize  the  Fourteenth  Amendment  as  a  protection  of  the 
civil  rights  and  liberties  of  individuals  and  minority  groups 
even  against  property  rights  when  necessary.  As  early  as  1925 
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in  the  Gitlow  case  the  Supreme  Court  used  the  Fourteenth 
Amendment  to  protect  individuals  from  infringement  of  their 
civil  rights  by  the  states: 

For  present  purposes  we  may  and  do  assume  that  freedom  of 
speech  and  of  the  press  —  which  are  protected  by  the  First 
Amendment  from  abridgement  by  Congress  —  are  among  the 
fundamental  personal  rights  and  "liberties"  protected  by  the  due 
process  clause  of  the  Fourteenth  Amendment  from  impairment 
by  the  States.54 

"Thus  began  the  process  by  which  the  various  aspects  of 
the  First  Amendment  were  made  applicable  to  the  states  by 
the  Fourteenth  Amendment.  A  whole  series  of  cases  bearing 
on  freedom  of  speech,  press,  assembly,  and  petition  was  de- 
cided in  the  1930's.  During  the  1940's  the  Supreme  Court 
made  the  free-exercise  clause  of  the  First  Amendment  appli- 
cable to  the  states  through  the  Fourteenth  Amendment.55  In 
1947  the  Supreme  Court  decision  in  the  Everson  case  took 
the  next  logical  step  and  gave  the  same  interpretation  to  the 
"establishment  of  religion"  clause  of  the  First  Amendment  and 
made  it  applicable  to  the  states  through  the  Fourteenth  Amend- 
ment. In  the  Everson  case  the  Supreme  Court  majority  stated 
the  principle  (with  which  the  minority  agreed)  as  follows: 

The  "establishment  of  religion"  clause  of  the  First  Amendment 
means  at  least  this:  Neither  a  state  nor  the  Federal  Government 
can  set  up  a  church.  Neither  can  pass  laws  which  aid  one  religion, 
aid  all  religions,  or  prefer  one  religion  over  another.  Neither  can 
force  nor  influence  a  person  to  go  to  or  to  remain  away  from 
church  against  his  will  or  force  him  to  profess  a  belief  or  disbelief 
in  any  religion.  No  person  can  be  punished  for  entertaining  or 
professing  religious  beliefs  or  disbeliefs,  for  church  attendance  or 
non-attendance.  No  tax  in  any  amount,  large  or  small,  can  be 
levied  to  support  any  religious  activities  or  institutions,  whatever 
they  may  be  called,  or  whatever  form  they  may  adopt  to  teach  or 
practice  religion.  Neither  a  state  nor  the  Federal  Government  can, 
openly  or  secretly,  participate  in  the  affairs  of  any  religious  organi- 
zations or  groups  and  vice  versa.   In  the  words  of  Jefferson,  the 
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clause  against  establishment  of  religion  by  law  was  intended  to 
erect  "a  wall  of  separation  between  Church  and  State."56 

No  clearer  statement  could  be  made  to  show  that  the 
principle  of  separation  of  church  and  state  as  denned  in  the 
Everson  case  is  in  direct  line  with  the  historic  meaning  of  the 
separation  of  church  and  state  in  America.  In  general,  the 
process  whereby  the  principle  of  complete  "co-operation"  of 
church  and  state  has  been  replaced  by  the  principle  of  com- 
plete separation  of  church  and  state  has  involved  four  histori- 
cal steps: 

( 1 )  Revolutionary  and  Early  National  Period 

In  order  to  protect  the  civil  rights  of  the  citizens  of  the 
several  states,  the  bills  of  rights  of  most  of  the  early 
state  constitutions  separated  church  from  state  by  pro- 
hibiting the  states  from  making  single  or  multiple  es- 
tablishments of  religion. 

(2)  Early  National  Period 

In  order  to  protect  the  civil  rights  of  the  citizen  of  the 
United  States,  the  First  Amendment  of  the  Constitution 
separated  church  from  state  by  prohibiting  the  federal 
government  from  making  single  or  multiple  establish- 
ments of  religion.  The  states  followed  suit  in  their  own 
constitutions. 

(3)  Reconstruction  Period 

In  order  to  protect  the  civil  rights  of  citizens  of  the  United 
States  from  infringement  by  the  several  states,  the  Four- 
teenth Amendment  made  the  First  Amendment  appli- 
cable to  the  states  and  thus  prohibited  the  states  from 
infringing  the  equal  rights  of  conscience  and  freedom 
of  speech,  press,  assembly,  and  petition  as  denned  by  the 
First  Amendment.  The  Supreme  Court  so  interpreted  the 
meaning  of  the  Fourteenth  Amendment  when  cases  began 
to  come  to  it  in  the  twentieth  century. 
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(4)   Late  Nineteenth  Century  to  the  Present 

The  Supreme  Court  gradually  brought  its  decisions  of 
the  last  fifty  years  into  line  with  the  intent  of  Madison 
and  the  framers  of  the  First  and  Fourteenth  Amendments. 
In  order  to  protect  the  civil  rights  of  all  American  citizens, 
the  federal  government  has  the  right  to  enforce  separation 
of  church  and  state  upon  the  several  states  by  pro- 
hibiting single  or  multiple  establishments  of  religion  in 
the  states.  As  indicated  throughout  this  study,  "establish- 
ment of  religion"  has  always  implied  legal  and  financial 
support  for  religion.  State  support  for  one  or  for  many 
religions,  whether  preferentially  or  impartially,  is  thus 
prohibited.  Far  from  being  a  perversion  of  the  original 
meaning  of  separation,  the  principle  enunciated  in  the 
Everson  case  is  the  logical  culmination  of  the  authentic 
historical  tradition  of  the  principle  of  separation  of 
church  and  state  as  it  has  developed  from  1776  to  the 
present  time.57 

Despite  the  clarity  of  the  principle  of  separation  of  church 
and  state  as  expressed  in  this  authentic  historical  tradition, 
there  have  been  many  practices  continued  which  are  in  effect 
holdovers  from  the  pre-separation  days  of  the  seventeenth  and 
eighteenth  centuries.  These  practices  include  religious  phrase- 
ology in  several  state  constitutions,  the  appointment  and  pay- 
ment of  chaplains  for  Congress,  for  the  armed  forces,  and 
for  certain  penal  and  charitable  institutions,  tax  exemptions 
for  religious  institutions,  religious  exercises  at  official  cere- 
monies, and  certain  requirements  for  religious  oaths  and  tests 
for  officeholders  of  a  few  state  governments.  The  weight  of 
evidence  indicates  that  these  practices  are  exceptions  to  the 
principle  of  separation  of  church  and  state  rather  than 
practices  which  prove  the  principle  of  "co-operation"  between 
church  and  state.  The  principle  is  clearly  "separation"  and 
not  "co-operation." 
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The  historical  experience  indicates  that  renewed  efforts  to 
expand  and  enlarge  such  practices  of  "co-operation"  might 
bring  about  a  reaction  among  the  American  people  that 
would  lead  them  to  turn  upon  these  remaining  practices  in 
the  effort  to  take  away  the  advantages  of  public  support  where 
they  exist.  Such  practices  have  been  justified  because  of  their 
contributions  to  the  public  welfare,  but,  as  in  the  days  of  the 
assessment  battles  in  Virginia,  if  the  people  are  forced  to 
choose  between  expanded  or  multiple  religious  establishments 
at  public  expense  and  the  preservation  of  the  public  peace 
and  welfare,  they  are  likely  to  choose  the  latter,  as  they  have 
done  so  often  in  the  past.  Such  a  decision  would  in  no  sense 
arise  from  an  anti-religious  feeling  or  from  a  hostility  toward 
any  religion.  It  would  simply  mean  an  adherence  to  the 
principle  of  separation  whereby  religious  matters,  are  the 
concern  of  the  individual  and  of  religious  agencies,  but  not 
of  the  civil  government. 

The  boundary  lines  between  secular  and  religious  affairs  are, 
of  course,  very  difficult  to  determine,  and  that  is  why  the 
struggle  for  separation  of  church  and  state  in  practice  seems  to 
be  a  never-ending  struggle.  Religious  and  civil  matters  run 
into  each  other  in  many  ways.  Court  decisions  affect  churches; 
the  government's  right  of  eminent  domain  applies  to  church 
properties  as  to  all  other  properties;  and  political  efforts  of 
religious  groups  to  influence  social  legislation  make  it  diffi- 
cult to  keep  religion  and  politics  in  watertight  compart- 
ments. This  latter  has  been  true  from  the  days  of  slavery, 
prohibition,  Sunday  observance,  and  child  labor  up  to  present 
problems  of  conscientious  objectors,  divorce,  and  birth  con- 
trol. Of  such  difficult  problems,  however,  the  most  difficult  of 
all  is  the  problem  of  education. 

In  education,  as  elsewhere,  decisions  should  take  into  ac- 
count the  clearest  and  best  evidence  with  respect  to  the 
historic  meaning  of  separation  of  church  and  state.  Here, 
above  all,  should  decisions  of  public  policy  be  made  in  the 
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light  of  the  public  welfare  rather  than  in  the  light  of  religious 
preferences.  Here,  a  determination  to  make  such  decisions  on 
the  basis  of  the  common,  secular  agreements  of  a  community 
made  up  of  differing  religious  orientations  is  a  necessity  that 
need  not  be  a  matter  of  hostility  to  religion  in  any  form.  It 
is  simply  a  recognition  of  the  realities  of  the  bitter  American 
experience  with  establishments  of  religion  and  the  struggles 
involved  in  achieving  separation  of  church  and  state.  Neutral- 
ity of  the  state  toward  religion  need  not  reflect  an  anti-religious 
attitude.  Neutrality  and  not  "co-operation"  of  church  and 
state  is  definitely  required  if  America  is  to  avoid  the  double 
pitfalls  of  the  established  religions  of  earlier  times  or  the  at- 
tacks upon  religious  freedom  of  more  recent  times.  Neutrality 
and  not  "co-operation"  is  required  if  America  is  to  achieve 
genuine  equality  of  religious  conscience  which  is  at  the  heart 
of  our  basic  civil  rights.  Central  to  this  task  is  the  achievement 
and  preservation  of  a  common  school  dedicated  to  the  avoid- 
ance of  these  double  dangers  and  dedicated  to  the  fostering 
of  our  basic  democratic  heritage  which  relies  so  heavily  upon 
the  values  of  genuine  religious  freedom. 


5 


The  Meaning  of  Separation  for 
Education  in  the  Nineteenth  Century 


The  transition  from  private  to  public  education  in  America 
took  place  in  the  first  half  of  the  nineteenth  century  after  the 
principle  of  the  separation  of  church  and  state  had  been  clearly 
stated  on  both  national  and  state  levels  but  before  it  had  been 
applied  everywhere  in  practice.  Indeed,  education  is  one  of 
the  best  examples  to  show  how  the  principle  itself  came  to  be 
applied  in  practice  during  the  early  decades  of  the  new  nation. 
Even  though  the  main  tenets  of  separation  had  been  enunciated 
by  the  beginning  of  the  nineteenth  century,  the  application  to 
education  came  slowly  in  some  states  and  more  rapidly  in 
others.  Again,  as  was  the  case  with  the  general  principle  of 
separation  itself,  the  development  of  its  application  to  educa- 
tion was  an  historical  process  that  moved  along  an  uneven  front 
in  various  states.  The  process  would  have  been  speeded  up 
and  simplified  if  Madison  had  not  lost  his  fight  to  make  the 
principles  of  the  First  Amendment  applicable  to  the  states  in 
1789.  However,  the  principle  of  separation  as  applied  to  edu- 
cation was  well  developed  in  most  states  by  the  Civil  War,  and 
by  the  turn  of  the  twentieth  century  the  principle  of  separation 
was  widely  accepted  as  applicable  to  American  public  educa- 
tion in  virtually  all  states.  There  were,  however,  wide  varia- 
nt 
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tions  of  interpretation  concerning  what  the  principle  meant 
for  practice. 
,  During  this  historical  process  most  of  the  difficult  issues  of 
separation  in  education  have  centered  around  two  main  prob- 
lem areas,  namely,  the  use  of  public  funds  for  religious  schools, 
and  religious  instruction  in  the  public  schools.  In  its  most 
general  form  the  principle  of  separation  of  church  and  state 
came  to  embrace  these  two  propositions: 

1.  Public  funds  shall  not  be  granted  to  religious  schools. 

2.  Sectarian  religious  instruction  shall  not  be  given  in  the 
public  schools. 

It  was  a  long  and  painful  process  to  achieve  these  principles 
in  practice.  In  general,  the  process  of  arriving  at  agreement 
on  these  two  principles  during  the  nineteenth  century  went 
through  three  stages  somewhat  similar  to  the  stages  through 
which  the  principle  of  separation  itself  went  during  the 
eighteenth  century.  These  stages  were,  of  course,  not  parallel 
in  time,  but  rather  the  process  in  education  tended  to  repeat 
the  process  through  which  the  broader  efforts  at  separation 
went.  Furthermore,  these  stages  were  not  clear  cut,  discrete, 
nor  uniform  throughout  the  country.  At  any  one  cross 
section  of  time  in  the  nineteenth  century,  evidences  of  all 
three  could  be  found  at  once.  Again,  however,  the  general 
trend  to  the  end  of  the  nineteenth  century  is  unmistakable. 

America  moved  away  from  sectarian  schools  designed  to 
promote  religious  doctrines  and  worship  and  moved  toward 
a  common  school  supported  by  public  funds,  free  and  avail- 
able to  all,  and  designed  to  promote  democratic  citizenship. 
The  curriculum  of  American  schools  moved  away  from  a 
content  permeated  with  religion  toward  a  content  based  upon 
secular  knowledge  and  morality.  Despite  the  inadequacies 
of  diagrammatic  representation  of  historical  generalizations, 
the  following  chart  may  be  useful: 
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The  Principle  of  Separation  Applied  to  Education 


From  Establishment 
to  Separation 

I.  "Co-operation"  between 
church  and  state  with 
no  religious  freedom 
(Single  establishment; 
no  free  exercise) 

II.  "Co-operation"  between 
church  and  state  with 
some  religious  freedom 

A.  Single  establishment; 
free  exercise 


B.    Multiple     establish- 
ment; free  exercise 


[II.  Separation  of  church  and 
state  (No  establishment; 
complete  religious  free- 
dom) 


From  Sectarian  Schools  to 
Secular  Schools 

1 .  Sectarian  religious  public  schools 

(public  support  for  the  estab- 
lished religion) 

2.  Dissenters'  schools  not  permitted 


1 .  Sectarian  religious  public  schools 

(public  support  for  the  estab- 
lished religion) 

2.  Private  sectarian  religious 
schools  permitted  (private  sup- 
port for  the  dissenting  religions ) 

3.  Private  secular  schools  permit- 
ted (private  support) 

1.  Non-sectarian  religious  public 
schools  (public  support  for  the 
Protestant  religion) 

2.  Private  sectarian  religious 
schools  permitted  (private  and 
public  support) 

3.  Private  secular  schools  permitted 
(private  and  public  support) 

1.  Secular  public  school  (public 
funds) 

2.  Private  sectarian  schools  per- 
mitted (private  support  but  no 
public  funds) 

3.  Private  secular  schools  per- 
mitted (private  support  but  no 
public  funds) 
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Education  under  "Co-operation"  between  Church 
and  State  with  No  Religious  Freedom 

(Single  Establishment  and  No  Free  Exercise) 

In  the  first  stage  of  "co-operation"  between  church  and 
state  (as  described  in  Chapter  2)  the  schools  reflected  the 
doctrine  that  an  establishment  of  religion  required  state  sup- 
port for  the  orthodox  religion  and  state  prohibition  of  all 
other  religious  beliefs  (single  establishment;  no  free  exercise). 
The  best  educational  examples  of  this  principle  are  to  be  seen 
in  the  seventeenth  century  schools  of  Puritan  New  England. 
The  early  school  laws  of  Massachusetts  in  1642  and  1647, 
Connecticut  in  1650,  New  Haven  in  1655,  Plymouth  in  1677, 
and  New  Hampshire  in  1680  all  enunciated  the  principle  that 
education  was  designed  for  the  benefit  of  both  church  and 
state.  The  state  required  religious  education  in  Puritan  doc- 
trine, and  the  state  took  the  first  steps  in  providing  public 
support  for  public  sectarian  religious  schools.  The  state  made 
it  possible  for  local  taxes  to  be  levied  for  the  support  of 
public  or  town  schools  in  which  instruction  in  established  re- 
ligious doctrines  played  a  dominant  role.  Town  support  of 
ministers  and  town  support  of  schoolmasters  were  parallel 
aspects  of  close  "co-operation"  between  church  and  state. 
Religious  orthodoxy  was  required  of  teachers,  and  dissenters' 
schools  were  considered  to  be  as  objectionable  as  dissenters 
themselves.  Similar  state  encouragement  was  given  to  re- 
ligious education  in  Virginia  and  other  colonies  where  the 
Anglican  church  was  established,  but  these  colonies  did  not 
go  so  far  in  using  the  state  to  enforce  compulsory  education 
or  to  make  education  free  to  all. 
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Education  under  "Co-operation"  between  Church 
and  State  with  Some  Free  Exercise  of  Religion 


Single  Establishment 

When  the  demand  grew  in  the  eighteenth  century  for  greater 
toleration  and  then  still  greater  free  exercise  of  religious  wor- 
ship (see  Chapter  2),  the  educational  equivalent  took  the 
form  of  the  development  of  a  variety  of  private  sectarian  re- 
ligious schools  each  supported  and  promoted  by  the  voluntary 
effort  of  the  various  religious  denominations.  Where  single 
establishment  existed,  public  funds  still  went  to  support  the 
schools  of  the  preferred  religion.  The  private  sectarian  schools 
came  to  be  a  prominent  feature  of  the  eighteenth  century 
scene  especially  in  those  colonies  where  a  large  number  of 
dissenting  sects  created  a  heterogeneous  population.  Schools 
sponsored  by  Presbyterians,  Dutch  Reformed,  Quakers,  Bap- 
tists, Lutherans,  German  Reformed,  Moravians,  Mennonites, 
Catholics,  Methodists,  Puritans,  Anglicans,  and  other  groups 
made  their  appearance  and  prospered  according  to  the  efforts 
of  the  various  sects. 

When  the  dissenter  groups  could  freely  conduct  their  public 
worship,  they  began  to  promote  their  own  religious  schools. 
The  Great  Awakening  of  the  mid-eighteenth  century  was  thus 
a  great  promoter  of  sectarian  education  as  well  as  a  promoter 
of  sectarian  religion  in  general.  The  increasing  freedom  of 
schooling  also  made  it  possible  for  private  secular  schools1  to 
appear  and  to  flourish  during  the  early  and  middle  part  of 
the  eighteenth  century  until  the  academies  supplanted  them. 
When  certain  sects  grew  strong  enough  they  often  applied  for 
and  obtained  public  funds  from  the  city  or  state  involved. 
The  denominational  academies  of  the  late  eighteenth  century 
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often  received  such  aid.  When  this  began  to  happen,  when 
public  funds  raised  by  taxation  began  to  go  to  a  variety  of 
sectarian  religious  schools,  "co-operation"  between  church 
and  state  in  education  began  to  move  into  the  form  of  multiple 
establishment. 


Multiple  Establishment 

As  described  in  Chapter  3,  the  effort  to  maintain  and 
extend  "co-operation"  between  church  and  state  was  sometimes 
broadened  during  the  eighteenth  century  to  include  many 
churches  and  not  just  one.  Despite  the  clarity  with  which 
multiple  co-operation  was  defined  as  establishment  by  Madison 
and  other  founding  fathers,  the  tradition  of  religion  in  educa- 
tion was  so  strong  that  it  seemed  to  many  persons  that  freedom 
of  religion  could  be  reconciled  with  multiple  establishment 
in  education  and  that  the  state  could  properly  encourage  by 
support  the  religious  schools  of  various  sects.  Since  education 
was  not  made  a  function  of  the  federal  government  by  the 
Constitution,  the  question  of  separation  in  education  on  a 
national  basis  was  not  involved.  Since,  at  the  time  of  the  Con- 
stitution, education  was  not  even  widely  seen  as  a  function  of 
the  state  governments,  the  issue  did  not  appear  in  the  states 
as  urgent  until  the  period  of  1820  to  1850  when  state  re- 
sponsibility for  education  was  proposed  as  the  best  way  to 
develop  a  common  school  for  all. 

Thus  the  issue  of  separation  as  applied  to  education  did  not 
become  a  matter  of  controversy  until  after  the  principle  of 
separation  was  decided  in  general  and  until  after  the  movement 
for  creation  of  a  public  school  system  was  under  way.  When 
the  established  traditions  of  sectarian  education  were  con- 
fronted with  new  demands  for  a  common  school,  the  issue  of 
separation  in  education  was  precipitated  and  had  to  be  faced. 

When  the  educational  revival  of  the  1820's  to  1850's  began 


SEPARATION  IN  THE  NINETEENTH  CENTURY  117 

to  gain  momentum,  the  advocates  of  a  public  school  system 
ran  head  on  into  the  issue  of  separation.  The  first  attempts  of 
the  public  school  advocates  to  resolve  the  issue  and  to  create 
a  common  school  open  free  to  all  and  aimed  at  creating  a 
democratic  citizenry  took  the  form  of  the  non-sectarian  re- 
ligious public  school.  Horace  Mann  and  others  saw  quickly 
that  a  common  school  supported  by  public  taxation  could  not 
include  the  teaching  of  any  sectarian  doctrines  under  the 
principle  of  separation  as  they  understood  it.  They,  therefore, 
believed  that  the  requirements  of  religious  freedom  could  be 
maintained  if  the  public  school  divorced  itself  from  specific 
sectarian  religious  instruction.  But  they  also  believed  that 
the  common  elements  of  education  should  include  not  only  the 
basic  elements  of  an  English  education  (principally  the  three 
R's,  history,  and  geography)  and  education  for  citizenship  but 
also  moral  education. 

It  seemed  obvious  to  them  that  moral  education  must  rest 
upon  religion,  but  they  were  faced  with  the  fact  that  there  were 
many  varieties  of  religious  belief  represented  among  the  chil- 
dren of  a  common  school  for  all.  They,  therefore,  came  to 
the  conclusion  that  moral  education  should  be  based  upon 
the  common  elements  of  Christianity  to  which  all  Christian 
sects  would  agree  or  to  which  they  would  take  no  exception. 
In  general,  these  "common  elements"  took  two  forms:  namely, 
teaching  the  common  moral  virtues  of  honesty,  fairness,  and 
truth,  which  though  apparent  in  the  Christian  virtues  should, 
however,  not  be  taught  as  sectarianism;  and  also  reading  of 
the  Bible  as  containing  the  common  elements  of  Christian 
morals  but  reading  it  with  no  comment  in  order  not  to  intro- 
duce sectarian  biases.  On  this  basis,  they  felt  justified  to  re- 
quire public  support  of  the  non-sectarian,  religious  public 
school  by  taxation  upon  all  citizens. 

If  America  had  remained  an  exclusively  Protestant  country, 
this  solution  might  have  satisfied  many  people,  despite  the 
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clear  fact  that  a  non-sectarian  public  school  represented  a  form 
of  co-operation  between  the  state  and  many  religious  groups, 
in  effect,  a  multiple  establishment  of  religion  in  education. 
The  practical  difficulty  arose,  however,  because  America  be- 
came increasingly  heterogeneous  in  religious  belief.  The 
great  increases  in  immigration  from  Ireland  and  Germany  in 
the  period  from  1820  to  1860  brought  large  numbers  of 
Roman  Catholics  to  America.  When  faced  with  the  prospect 
of  sending  their  children  to  the  "non-sectarian"  public  school, 
they  soon  raised  the  objection  that  what  seemed  to  be  "non- 
sectarian"  to  Protestants  was  actually  "sectarian"  to  Catholics. 

They,  therefore,  objected  to  the  sectarian  quality  of  the 
public  schools  and  made  two  general  efforts  to  remedy  the 
situation.  They  tried  to  have  the  Protestant  "non-sectarian" 
instruction,  including  the  Bible,  removed  from  the  public 
schools,  and  they  tried  to  obtain  a  share  of  the  public  funds 
for  their  own  parochial  schools  in  order  that  their  rights  of 
conscience  would  not  be  infringed  by  being  forced  to  attend 
a  public  school  where  Protestant  teachings  were  presented. 

It  was  this  situation  which  brought  about  appeal  to  the 
principle  of  separation  of  church  and  state  and  made  necessary 
its  application  to  education.  The  over-all  result,  after  years 
of  controversy  and  agitation,  was  that  the  majority  of  Ameri- 
cans decided  that  the  only  possible  practical  decision  was  to 
follow  the  principles  of  Madison  and  Jefferson  that  true  pro- 
tection for  equal  rights  of  conscience  requires  that  all  religious 
instruction  be  eliminated  from  the  public  schools  (free  ex- 
ercise) and  that  no  public  funds  could  be  used  for  the  support 
of  religious  schools  (no  establishment).  Although  specific 
appeal  was  not  widely  made  before  the  Civil  War  to  the  First 
Amendment,  because  it  had  not  yet  been  applied  directly  to 
the  states,  the  results  achieved  by  state  action  were  in  general 
accordance  with  the  principle  of  separation  as  defined  in  the 
First  Amendment.2 
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Education  under  Separation  of  Church  and  State 
(No  Establishment  and  Complete  Freedom  of  Religion) 

Jefferson  and  Madison  on  Separation  in  Education 

In  recent  years  it  has  been  maintained  that  the  founding 
fathers  were  not  opposed  to  "co-operation"  between  church 
and  state  in  matters  of  education.  It  is  argued,  for  example,  that 
Jefferson  wanted  to  "co-operate"  with  the  religious  sects  by 
inviting  them  to  establish  their  theological  schools  near  the 
University  of  Virginia  in  order  that  the  university  students 
could  be  given  religious  instruction.3 

The  implication  is  that  Jefferson  would  have  favored  im- 
partial encouragement  of  all  religious  sects  by  the  state.  It  is 
important,  therefore,  to  consider  briefly  Jefferson's  attitude 
toward  religion  in  public  education. 

A  careful  study  of  Jefferson's  entire  career  and  his  views 
upon  education  from  1779  to  1825  will  show  that  Jefferson  was 
|One  of  the  earliest  advocates  of  a  public  education  divorced 
from  all  sectarian  religious  influences.  He  saw  clearly  that 
the  principle  of  separation  of  church  and  state  for  which  he 
worked  so  long  must  mean  a  secular  educational  system.4 

One  of  the  sections  of  the  revision  of  the  laws  of  Virginia 
which  Jefferson  prepared  and  which  was  introduced  in  the 
Virginia  legislature  in  1779  was  a  Bill  for  the  More  General 
Diffusion  of  Knowledge.  This  bill  for  establishing  a  system 
of  public  elementary  and  secondary  schools  paralleled  Jef- 
ferson's Bill  for  Religious  Freedom.  The  education  bill 
recognized  that  if  no  person  were  to  be  compelled  to  support 
"any  religious  place  whatsoever,"  then  education  must  be 
available  freely  to  all  and  should  contain  no  religious  in- 
struction. In  a  day  when  elementary  instruction  was  highly 
charged  with  religious  materials,  Jefferson  proposed  a  purely 
secular  curriculum: 
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At  every  one  of  those  schools  shall  be  taught  reading,  writing, 
and  common  arithmetic,  and  the  books  which  shall  be  used  therein 
for  instructing  the  children  to  read  shall  be  such  as  will  at  the  same 
time  make  them  acquainted  with  Grecian,  Roman,  English,  and 
American  history.5 

The  omission  of  mention  of  religious  instruction  and  the 
careful  specification  that  reading  books  should  be  historical 
in  nature  rather  than  religious  were  Jefferson's  way  of  ruling 
out  religious  reading  materials  in  striking  contrast  to  the  com- 
mon practice  of  the  day.  On  his  Notes  on  Virginia  written 
three  years  later  Jefferson  spelled  out  his  intention  for  all  to 
see.  In  the  section  where  he  described  the  efforts  to  revise 
the  whole  system  of  laws  for  Virginia  Jefferson  had  this  to  say 
about  the  curriculum  of  the  elementary  curriculum  which  he 
had  proposed  in  the  education  bill  of  1779: 

Instead,  therefore,  of  putting  the  Bible  and  Testament  into  the 
hands  of  the  children  at  an  age  when  their  judgments  are  not  suf- 
ficiently matured  for  religious  inquiries,  their  memories  may  here 
be  stored  with  the  most  useful  facts  from  Grecian,  Roman,  Euro- 
pean, and  American  history.6 

Jefferson's  proposals  for  secondary  education  in  the  above 
two  documents  also  concentrated  on  the  secular  subjects  of  the 
Greek  and  Latin  languages,  English  grammar,  geography,  and 
advanced  numerical  arithmetic.7  No  mention  was  made  of 
religious  instruction  at  a  time  when  the  Latin  Grammar  school 
and  the  religiously  motivated  academy  were  the  most  com- 
mon types  of  secondary  schools  throughout  the  country. 

In  Jefferson's  final  effort  to  obtain  passage  of  his  cherished 
educational  proposals  he  drew  up  a  bill  for  public  education 
in  1817  which  embraced  much  of  the  earlier  bill,  but  it  was 
even  more  specific  in  its  religious  provisions.  In  the  very  first 
article  Jefferson  would  prohibit  ministers  from  serving  as 
county  visitors  whose  job  was  to  provide  for  the  establishment 
of  ward  schools  throughout  the  county.8    He  thus  tried  to 
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prohibit  all  religious  control  or  influence  in  the  public  schools. 
The  eleventh  article  effectively  ruled  out  all  religious  instruc- 
tion by  providing  that 

...  no  religious  reading,  instruction  or  exercise,  shall  be  pre- 
scribed or  practiced  inconsistent  with  the  tenets  of  any  religious 
sect  or  denomination.9 


For  thirty-six  years  Jefferson  was  completely  consistent  in 
'his  view  that  public  education  should  observe  the  principle 
of  separation  of  church  and  state.  If  Virginia  had  been  willing 
to  accept  his  proposals  it  would  have  been  the  earliest  state  to 
establish  a  system  of  public  schools  in  conformity  with  the 
democratic  political  ideals  upon  which  the  new  nation  was 
founded. 

Jefferson's  proposals  for  higher  education  embodied  the 
same  loyalty  to  the  principle  of  separation  of  church  and 
state.  One  of  the  proposals,  introduced  as  a  part  of  the  com- 
prehensive revisal  of  laws  in  the  Virginia  legislature  in  1779, 
was  a  Bill  for  Amending  the  Constitution  of  the  College  of 
William  and  Mary.  In  this  bill  Jefferson  was  trying  to  reform 
the  college  of  William  and  Mary  in  such  a  way  as  to  bring  it 
more  into  conformity  with  the  democratic  ideals  and  aims  of  a 
republican  state.  His  major  proposal  for  curriculum  reform  was 
to  remove  the  six  professors  established  by  the  original  charter 
(two  of  whom. were  to  teach  theology)  and  to  establish  in 
their  place  eight  professors  (none  of  whom  were  to  teach  re- 
ligion).10 The  legislature,  however,  did  not  see  fit  to  pass 
this  bill  which  would  have,  in  effect,  transformed  the  College 
of  William  and  Mary  into  a  state  university.  Jefferson  at- 
tributed this  failure  to  dissenters  who  were  suspicious  that 
the  Anglican  predispositions  of  the  College  of  William  and 
Mary  might  continue  to  color  its  teaching.11 

Despite  the  failure  of  this  bill  to  become  law,  Jefferson  was 
able  to  achieve  some  of  his  aims  while  he  was  a  member  of 
the  Board  of  Visitors  of  William  and  Mary  in  his  capacity  as 
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governor.   He  described  these  moves  in  his  Notes  on  Virginia 
as  follows: 

After  the  present  revolution,  the  visitors,  having  no  power  to 
change  those  circumstances  in  the  constitution  of  the  college  which 
were  fixed  by  the  charter,  and  being  therefore  confined  in  the 
number  of  professorships,  undertook  to  change  the  objects  of  the 
professorships.  They  excluded  the  two  schools  for  divinity,  and 
that  for  the  Greek  and  Latin  languages,  and  substituted  others.  .  .  .12 

After  Jefferson's  retirement  as  President  of  the  United 
States  he  returned  to  Monticello  and  devoted  much  of  his 
time  to  the  promotion  of  higher  education.  Obliged  to  give  up 
his  earlier  desire  to  transform  William  and  Mary  into  a  state 
university,  he  helped  some  of  his  friends  promote  a  private 
academy  which  had  been  established  in  Albemarle  County. 
After  a  canvass  of  European  "seminaries"  Jefferson  put  down 
some  of  his  ideas  in  a  letter  of  September  14,  1814  to  Peter 
Carr  who  was  on  the  board  of  trustees  of  Albemarle  Academy. 
In  this  plan  Jefferson  proposed  a  modification  of  European 
universities  whereby  the  institution  should  have  three  schools 
of  general  education  devoted  to  languages,  mathematics,  and 
philosophy.  Beyond  these  would  be  three  professional  schools, 
namely,  fine  arts;  technical  and  scientific  studies;  and  theology 
and  law.13 

The  fact  that  Jefferson  proposed  instruction  in  theology 
for  this  private  academy  does  not  mean  that  he  had  departed 
from  his  loyalty  to  the  principal  of  separation  of  church  and 
state.  A  professional  school  of  theology  for  "ecclesiastics" 
connected  with  a  privately  supported  and  endowed  institution 
would  be  perfectly  consistent  with  his  principles.  Indeed, 
when  Jefferson  soon  turned  to  the  promotion  of  a  state  uni- 
versity to  be  supported  by  public  funds,  the  earlier  proposals 
for  a  school  of  theology  were  conspicuous  by  their  absence, 
although  the  other  suggestions  which  he  had  made  in  his  letter 
to  Carr  remain  virtually  unchanged.    His  Bill  for  the  Estab- 
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lishment  of  District  Colleges  and  University  of  1817  gives  full 
particulars  concerning  the  branches  of  knowledge  he  would 
wish  taught  in  state  institutions.  They  were  all  secular,  and 
no  mention  was  made  of  religion.14 

Finally,  the  legislature  approved  a  proposal  to  establish  a 
state  university  at  Charlottesville  and  approved  the  appoint- 
ment of  a  board  of  commissioners  to  draw  up  a  plan  for  the 
University  of  Virginia.  Jefferson  wrote  the  report  which  was 
submitted  to  the  commissioners  at  their  meeting  at  Rockfish 
Gap  in  August,  1818.  A  careful  study  of  this  report  which 
was  adopted  by  the  commissioners  and  later  approved  by  the 
legislature  will  show  that  the  dominant  aim  was  to  establish  a 
state  university  on  secular  foundations.  The  statement  of 
aims  and  the  details  of  curriculum  reflect  Jefferson's  social  and 
political  ideas  of  democracy  and  make  no  mention  of  religion.15 
Realizing,  however,  that  opposition  would  be  raised  to  the  state 
university  as  a  center  of  atheism  because  of  the  omission  of 
professors  of  religion  and  theology,  Jefferson  included  a  special 
defense  of  the  proposals  of  the  commissioners  in  order  to  an- 
ticipate and  mollify  opposition: 

In  conformity  with  the  principles  of  our  Constitution,  which 
places  all  sects  of  religion  on  an  equal  footing,  with  the  jealousies 
of  the  different  sects  in  guarding  that  equality  from  encroachment 
and  surprise,  and  with  the  sentiments  of  the  Legislature  in  favor 
of  freedom  of  religion,  manifested  on  former  occasions,  we  have 
proposed  no  professors  of  divinity.  .  .  .1G 

Instead  of  a  professor  of  theology,  it  was  proposed  to  leave 
instruction  in  moral  philosophy  to  the  professor  of  ethics  and 
also  to  provide  instruction  in  Hebrew,  Greek,  and  Latin  as 
depositories  of  the  original  religious  writings.  Summing  up 
his  position,  Jefferson  concluded: 

Proceeding  thus  far  without  offence  to  the  Constitution,  we  have 
thought  it  proper  at  this  point  to  leave  every  sect  to  provide,  as  they 
think  fittest,  the  means  of  further  instruction  in  their  own  peculiar 
tenets.17 
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This  was  Jefferson's  original  intention  in  1818  for  keeping 
the  University  of  Virginia  free  of  religious  instruction  and 
sectarian  control  in  conformity  with  the  principles  of  re- 
ligious freedom  of  the  Constitution  of  Virginia.  Thereupon 
followed  long  years  of  struggle  and  disappointment  in  the 
effort  to  obtain  legislative  and  public  support  for  the  institu- 
tion. As  a  result  the  university  did  not  begin  instruction  until 
1825.  Gradually,  the  buildings  were  constructed  and  money 
was  appropriated.  As  opposition  from  religious  groups  to  the 
secular  university  continued  with  unabated  vigor  Jefferson 
found  that  he  had  to  accede  to  demands  for  further  recogni- 
tion of  the  religious  interests  in  the  state. 

On  October  7,  1822  the  minutes  of  the  Board  of  Visitors  of 
the  University  described  a  proposal  made  by  "some  pious  in- 
dividuals" which  the  Visitors  accepted,  but  at  the  same  time 
they  insisted  upon  the  principle  of  keeping  the  university  in- 
dependent and  free  of  religious  instruction  or  control.  Present 
at  this  meeting  of  the  Visitors  were  Jefferson  as  rector,  Madi- 
son, James  Breckenridge,  Joseph  C.  Cabell,  and  John  N. 
Cooke.  The  proposal  was  a  part  of  the  annual  report  of  the 
Visitors  required  by  law  to  be  made  to  the  legislature: 

The  want  of  instruction  in  the  various  creeds  of  religious  faith 
existing  among  our  citizens  presents  therefore,  a  chasm  in  a  gen- 
eral institution  of  the  useful  sciences.  But  it  was  thought  that  this 
want  and  the  entrustment  to  each  society  of  instruction  in  its  own 
doctrine,  were  evils  of  less  danger  than  a  permission  to  the  public 
authorities  to  dictate  modes  or  principles  of  religious  instruction, 
or  than  opportunities  furnished  them  by  giving  countenance  or 
ascendancy  to  any  one  sect  over  another.  A  remedy,  however,  has 
been  suggested  of  promising  aspect,  which,  while  it  excludes  the 
public  authorities  from  the  domain  of  religious  freedom,  will  give 
to  the  sectarian  schools  of  divinity  the  full  benefit  the  public  pro- 
visions made  for  instruction  in  the  other  branches  of  science  .... 
It  has,  therefore,  been  in  contemplation,  and  suggested  by  some 
pious  individuals  ...  to  establish  their  religious  schools  on  the 
I  confines  [borders]  of  the  University,  so  as  to  give  to  their  students 


SEPARATION  IN  THE  NINETEENTH  CENTURY  125 

ready  and  convenient  access  and  attendance  on  the  scientific 
lectures  of  the  University;  ....  Such  establishments  would  offer 
;the  further  and  greater  advantage  of  enabling  the  students  of  the 
University  to  attend  religious  exercises  with  the  professor  of  their 
particular  sect,  either  in  the  rooms  of  the  building  still  to  be  erected, 
and  destined  to  that  purpose  under  impartial  regulations,  as  proposed 
in  the  same  report  of  the  commissioners,  or  in  the  lecturing  room 
of  such  professor  ....  But  always  understanding  that  these  schools 
shall  be  independent  of  the  University  and  of  each  other.  Such  an 
arrangement  would  complete  the  circle  of  useful  sciences  embraced 
by  this  institution,  and  would  fill  the  chasm  now  existing,  on 
principles  which  would  leave  inviolate  the  constitutional  freedom 
of  religion,  the  most  inalienable  and  sound  of  all  human  rights,  over 
which  the  people  and  authorities  of  this  state,  individually  and 
publicly,  have  ever  manifested  the  most  watchful  jealousy:  and 
could  this  jealousy  be  now  alarmed,  in  the  opinion  of  the  legislature, 
by  what  is  here  suggested,  the  idea  will  be  relinquished  on  any 
surmise  of  disapprobation  which  they  might  think  proper  to 
express™ 

Jefferson  and  Madison  were  willing  to  give  somewhat  un- 
enthusiastic  acceptance  to  this  proposal  in  the  hope  that  it 
would  reconcile  the  religious  groups  to  the  omission  of  re- 
ligious instruction  by  the  university.  They  were  willing  for 
the  students  of  the  divinity  schools  to  take  advantage  of  the 
offerings  of  the  university,  and  they  were  willing  for  university 
students  to  attend  religious  services  given  by  the  professors  of 
theology.  This  arrangement,  however,  cannot  be  stretched 
to  mean  a  "co-operation"  that  parallels  modern  programs  of 
"released  time"  religious  instruction.  Jefferson  and  Madison 
were  mindful  of  the  constitutional  principle  of  separation 
which  they  helped  to  formulate  and  were  willing,  even  eager, 
to  give  up  the  suggestion  if  the  legislature  should  have  any 
doubts  about  it. 

Jefferson's  real  feelings  about  the  above  proposal  from 
the  religious  groups  are  best  described  in  a  frank  letter  to 
his  old  and  close  friend,  Thomas  Cooper,  written  a  month 
later,  on  November  2,  1822: 
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i  In  our  university  you  know  there  is  no  Professorship  of  Divinity. 
A  handle  has  been  made  of  this,  to  disseminate  an  idea  that  this  is 
an  institution,  not  merely  of  no  religion,  but  against  all  religion. 
Occasion  was  taken  at  the  last  meeting  of  the  Visitors,  to  bring 
forward  an  idea  that  might  silence  this  calumny  which  weighed  on 
the  minds  of  some  honest  friends  to  the  institution.  In  our  annual 
report  to  the  legislature,  after  stating  the  constitutional  reasons 
against  a  public  establishment  of  any  religious  instruction  we  sug- 
gest the  expediency  of  encouraging  the  different  religious  sects  to 
establish,  each  for  itself,  a  professorship  of  their  own  tenets,  on  the 
confines  [boundaries  or  borders]  of  the  University,  so  near  as  that 
their  students  may  attend  the  lectures  there  and  have  the  free  use 
of  our  library,  and  every  other  accommodation  we  can  give  them; 
preserving,  however,  their  independence  of  us  and  of  each  other. 
This  fills  the  chasm  objected  to  ours,  as  a  defect  in  an  institution 
professing  to  give  instruction  in  all  [italics  Jefferson's]  useful 
sciences.  I  think  the  invitation  will  be  accepted,  by  some  sects  from 
candid  intentions,  and  by  others  from  jealousy  and  rivalship.  And 
by  bringing  the  sects  together,  and  mixing  them  with  the  mass  of 
other  students,  we  shall  soften  their  asperities,  liberalize  and 
neutralize  their  prejudices,  and  make  the  general  religion  a  religion 
of  peace,  reason,  and  morality.19 

"Co-operation"  with  the  religious  sects  amounted  to  an 
invitation  to  them  to  build  their  theological  schools  near  the 
grounds  of  the  university,  so  that  their  students  might  take 
advantage  of  the  libraries  and  classes  which,  of  course,  were 
to  be  open  to  all  citizens  alike.  Even  this  much  "co-operation" 
was  a  compromise  designed  as  an  "expediency"  to  gain  the 
support  of  religious  groups  for  the  university  and  at  the  same 
time  surrender  none  of  the  independence  of  the  university  nor 
permit  the  "public  establishment  of  any  religious  instruction" 
in  violation  of  the  Virginia  Constitution. 

Jefferson's  life-long  devotion  to  "a  general  religion  of 
peace,  reason,  and  morality"  did  not  desert  him  under  the 
pressure  of  the  sects.  He  was  willing  for  them  to  partake 
equally  and  impartially  in  the  services  which  the  university 
could  offer  to  the  citizens  of  the  state,  but  he  was  not  willing 
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that  the  university  should  "promote"  or  "aid"  or  "support"  all 
^religious  sects  equally  by  giving  religious  instruction  under 
/the  auspices  of  the  "public  authorities,"  namely,  the  faculty 
/and  administration  of  the  university.  ' 

The  suggested  arrangement  with  the  religious  groups  was 
formalized  by  the  Board  of  Visitors  a  few  months  prior  to  the 
opening  of  the  first  classes.  This  included  permission  for  the 
students  of  the  university  to  attend  religious  services  at  the 
surrounding  theological  schools  in  the  mornings  before  their 
regular  classes  at  the  university  began.  The  regulations 
adopted  by  the  Board  of  Visitors  on  October  4,  1824  contain 
these  provisions: 

Should  the  religious  sects  of  this  State,  or  any  of  them,  according 
to  the  invitation  held  out  to  them,  establish  within,  or  adjacent 
to,  the  precincts  of  the  University,  schools  for  instruction  in  the 
religion  of  their  sect,  the  students  of  the  University  will  be  free, 
and  expected  to  attend  religious  worship  at  the  establishment  of 
their  respective  sects,  in  the  morning,  and  in  time  to  meet  their 
school  in  the  University  at  its  stated  hour.20 

These  same  regulations  prescribe  exact  hours  for  the  meet- 
ing of  classes  at  certain  hours  and  days  of  the  week  beginning 
at  7:30  a.m.  and  ending  at  3:30  p.m.  Severe  penalties  were 
prescribed  for  absences  from  class,  and  thus  if  students  at- 
tended religious  exercises  they  would  be  obliged  to  be  at  the 
university  in  time  for  their  first  class  in  the  morning.  These 
regulations  refer  to  the  invitation  to  divinity  schools  to  be 
"within,  or  adjacent  to,  the  precincts  of  the  University."  The 
historian  of  the  University  of  Virginia,  however,  constantly 
refers  to  the  proposal  as  one  in  which  the  theological  schools 
would  be  situated  around  the  boundaries  of  the  university  or 
"just  without  the  confines  of  the  institution."21  Interestingly, 
none  of  the  religious  sects  responded  immediately  to  the  in- 
vitation "to  transfer  its  seminary  to  the  vicinity  of  the  Univer- 
sity." The  Presbyterians  discussed  the  matter  in  1859  but 
dropped  the  idea  in   I860.22 
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One  further  point  should  be  made  with  respect  to  Jefferson's 
attitude  toward  religion  at  the  University  of  Virginia.  Some 
recent  writers  have  been  pointing  out  that  the  Board  of  Visitors 
of  the  university  had  made  some  provision  for  religious  exer- 
cises to  be  held  within  university  buildings.  Reference  can  be 
made,  for  example,  to  the  original  report  of  the  Rockfish  Gap 
Commission  in  1818  which  included  the  following  statement: 

It  is  supposed  probable,  that  a  building  of  somewhat  more  size 
in  the  middle  of  the  grounds  may  be  called  for  in  time,  in  which 
may  be  rooms  for  religious  worship,  under  such  impartial  regula- 
tions as  the  Visitors  shall  prescribe,  for  public  examination,  for  a 
library,  for  the  schools  of  music,  drawing,  and  other  associated 
purposes.22* 

Furthermore,  the  regulations  of  1824  contained  the  follow- 
ing reference  to  the  main  building: 

One  of  its  larger  elliptical  rooms  on  its  middle  floor  shall  be  used 
for  annual  examinations,  for  lectures  to  such  schools  as  are  too 
numerous  for  their  ordinary  school  room,  and  for  religious  worship, 
under  the  regulations  allowed  to  be.  prescribed  by  law.22b 

However,  it  is  entirely  to  misjudge  Jefferson's  intentions  if 
these  statements  are  interpreted  to  mean  that  Jefferson  wished 
to  use  the  university  to  promote  sectarian  religions  impartially 
or  in  any  other  way.  In  fact  the  rooms  mentioned  were  not 
used  for  such  purposes.  When  specific  proposals  were  made 
to  put  these  provisions  into  practice,  Jefferson's  intentions 
and  those  of  the  Board  of  Visitors  were  made  crystal  clear  in 
a  letter  that  Jefferson  wrote  to  A.  S.  Brockenbrough  on  April 
21,  1825,  in  which  he  stated  that  an  earlier  request  to  hold 
religious  services  in  university  buildings  had  been  refused. 
Jefferson  further  pointed  out  that  the  basis  for  this  earlier 
decision  was  that  the  university  buildings  could  only  be  used 
for  university  purposes.  He  went  on  to  say  that  the  original 
idea  of  using  rooms  on  the  campus  for  religious  services  had 
been  superseded  by  the  proposal  that  the  sects  establish  their 


SEPARATION  IN  THE  NINETEENTH  CENTURY  129 

schools  "in  the  vicinity"  of  the  university.   He  thus  rejected  a 
second  proposal  to  hold  religious  services  on  Sunday^: 

In  answer  to  your  letter  proposing  to  permit  the  lecturing  room 
of  the  Pavilion  No.  1  to  be  used  regularly  for  prayers  and  preach- 
ings on  Sundays,  I  have  to  observe  that  some  3.  or  4.  years  ago  an 
application  was  made  to  permit  a  sermon  to  be  preached  in  one  of 
the  pavilions  on  a  particular  occn  [occasion],  not  now  recollected, 
it  brought  the  subject  into  considn  [consideration]  before  the  Visi- 
tors and  altho'  they  entered  into  no  formal  and  written  resoln 
[resolution]  on  the  occn  [occasion],  the  concurrent  sentiment  was 
that  the  buildings  of  the  Univ.  belong  to  the  state,  that  they  were 
erected  for  the  purposes  of  an  Univ.  and  that  the  Visitors,  to  whose 
care  they  are  commd  [committed]  for  those  purposes,  have  no 
right  to  permit  their  application  to  any  other.  ...  In  the  Rockfish 
report  it  was  stated  as  probable  that  a  building,  larger  than  the 
pavilions  might  be  called  for  in  time,  in  which  might  be  rooms 
for  a  library,  for  public  examns  [examinations]  and  for  religious 
worship  under  such  impartial  regulns  [regulations]  as  the  Visitors 
should  prescribe.  The  legislature  neither  sanctioned  nor  rejected 
this  proposition;  and  afterwards,  in  the  Report  of  Oct.  1822  the 
board  suggested,  as  a  substitute,  that  the  dirft  [different]  religious 
sects  should  be  invited  to  establish  their  separate  theological  schools 
in  the  vicinity  of  the  Univ.  in  which  the  Students  might  attend 
religious  worship  each  in  the  form  of  his  respective  sect,  and  avoid 
all  jealousy  of  attempts  on  his  religious  tenets [.]  among  the 
enactments  of  the  board  is  one  looking  to  this  object,  and  super- 
seding the  1st  idea  of  permitting  a  room  in  the  Rotunda  to  be 
used  for  religious  worship,  and  of  undertaking  to  frame  a  set  of 
regulns  [regulations]  of  equality  and  impartiality  among  the 
multiplied  sects.  I  state  these  things  as  manifesting  the  caution 
which  the  board  of  Visitors  thinks  it  a  duty  to  observe  on  this 
delicate  and  jealous  subject,  your  proposn  [proposition]  therefore 
leading  to  an  applican  [application]  of  the  Univ.  buildings  to  other 
than  Univ.  purposes,  and  to  a  partial  course  reguln  [regulation] 
in  favor  of  two  particular  sects,  would  be  a  deviation  from  the 
course  which  they  think  it  their  duty  to  observe.220 

It  would  be  difficult  to  find  a  more  thoroughgoing  devotion 
to  the  idea  of  separation  of  church  and  state  than  displayed  by 
Jefferson  in  his  efforts  to  establish  the  University  of  Virginia. 
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To  try  to  claim  him  as  an  advocate  of  increased  "co-operation" 
between  the  state  and  the  religious  sects  is  to  overlook  or  ignore 
the  real  meaning  of  those  efforts  as  revealed  by  the  historical 
record. 

At  a  time  when,  in  most  colleges  and  universities  of  the 
country,  ministers  were  presidents  and  commonly  members 
of  boards  of  control,  daily  chapel  attendance  was  compulsory, 
courses  in  religion  were  required,  and  professors  of  theology 
and  doctors  of  divinity  had  a  prominent  place  on  the  faculties, 
the  University  of  Virginia  stood  out  sharply  in  contrast  with 
its  loyalty  to  the  principle  of  separation  of  church  and  state. 
A  chaplain  was  not  appointed  until  1829,  and  this  was  done 
after  Madison,  as  rector  following  Jefferson,  had  written  in 
1828  that  the  support  of  such  a  chaplain  should  be  entirely 
voluntary: 

I  have  indulged  the  hope  that  provision  for  religious  instruction 
and  observance  among  the  students  would  be  made  by  themselves 
or  their  parents  and  guardians,  each  contributing  to  a  fund  to  be 
applied  in  remunerating  the  services  of  clergymen  of  denominations 
corresponding  with  the  preference  of  the  contributors.  Being  alto- 
gether voluntary,  it  would  interfere  neither  with  the  characteristic 
peculiarity  of  the  University,  the  consecrated  principle  of  the  law, 
nor  the  spirit  of  the  country.23 

Madison's  concern  for  promoting  religious  exercises  on  a 
purely  voluntary  basis  showed  that  he  was  not  anti-religious 
but  also  showed  his  life-long  meticulous  concern  that  the 
civil  and  religious  functions  should  not  overlap.  His  proposal 
was  quite  in  line  with  his  earlier  opposition  to  the  payment  of 
chaplains  of  Congress  from  public  funds,  but  rather  they 
should  be  supported  by  voluntary  contributions  (see  page  98 ) . 
If  all  public  schools  and  public  institutions  of  higher  education 
in  the  nineteenth  century  had  been  based  as  firmly  upon  the 
principle  of  separation  as  was  envisaged  by  Jefferson  and 
Madison,  much  of  the  religious  controversy  in  educational 
affairs  from  that  time  to  the  present  might  have  been  avoided. 
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Separation  in  Education  Before  the  Civil  War 

Prior  to  the  Civil  War  the  trend  toward  separation  was 
well  under  way  in  the  states.  In  general,  however,  the  move- 
ment to  restrict  public  funds  to  common  schools  and  to  pre- 
vent their  use  for  sectarian  purposes  gained  more  headway 
before  the  Civil  War  than  did  the  movement  to  eliminate  re- 
ligious instruction  from  the  public  schools.  Many  people  still 
thought  that  multiple  establishment  was  sufficient  to  achieve 
religious  freedom.  Perhaps  the  two  best  examples  of  these 
trends  were  the  states  of  Massachusetts  and  New  York. 

In  Massachusetts  the  school  law  of  1789  provided  for  moral 
instruction  based  upon  the  general  Judaeo-Christian  tradition. 
As  a  means  of  teaching  the  common  virtues  of  piety,  truth, 
benevolence,  frugality,  and  temperance  the  Bible,  the  Psalter, 
and  the  New  Testament  were  widely  used  in  the  schools.  How- 
ever, by  the  time  of  the  law  of  1827  the  trend  toward  non- 
sectarianism  was  clearly  present  in  the  provision  that  no  books 
shall  be  used  "which  are  calculated  to  favour  any  particular 
religious  sect  or  tenet."24  When  Horace  Mann  began  his  ef- 
forts to  construct  a  genuine  state  system  of  public  schools  in 
Massachusetts  based  upon  the  non-sectarian  common  elements 
of  Christian  morality,  he  ran  into  determined  sectarian  oppo- 
sition from  some  of  the  Protestant  groups  who  insisted  that 
such  a  non-sectarian  approach  would  make  the  public  schools 
godless.  They  argued  that  morality  must  be  based  upon  a 
sectarian  religion,  but  Mann  gradually  won  approval  for  the 
doctrine  that  morality  could  be  based  upon  non-sectarian  re- 
ligious sanctions.  The  move  to  eliminate  sectarian  instruction 
arose  from  the  conflicting  interests  among  the  several  sec- 
tarian groups. 

However,  with  respect  to  the  issue  of  support  of  sectarian 
schools  by  public  funds  Massachusetts  soon  came  to  the  prin- 
ciple of  full  separation.  This  culminated  in  a  constitutional 
amendment  of  1855  as  follows: 
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All  moneys  raised  by  taxation  in  the  towns  and  cities  for  the  sup- 
port of  public  schools,  and  all  moneys  which  may  be  appropriated 
by  the  state  for  the  support  of  common  schools,  shall  be  applied 
to,  and  expended  in,  no  other  schools  than  those  which  are  con- 
ducted according  to  law,  under  the  order  and  superintendence  of 
the  authorities  of  the  town  or  city  in  which  the  money  is  to  be 
expended;  and  such  moneys  shall  never  be  appropriated  to  any 
religious  sect  for  the  maintenance,  exclusively,  of  its  own  school.25 

This  amendment  was  soon  applied  to  a  statute  passed  by  the 
Massachusetts  legislature  in  1869  which  authorized  the  town 
of  Andover  to  use  public  funds  in  support  of  the  trustees  of 
the  Punchard  Free  School  whose  trustees  were  to  be  confined 
to  members  of  the  Congregational  Church.  A  court  decision 
held  that  such  a  school  was  not  a  public  school  and  therefore 
could  not  receive  public  tax  funds.26 

At  least  five  western  states  had  similar  constitutional  pro- 
visions before  the  Civil  War.27  All  of  these  constitutional  pro- 
visions were  so  stated  in  direct  connection  with  the  Bill  of 
Rights  and  the  clauses  for  religious  freedom  as  to  indicate  that 
denial  of  public  funds  for  religious  education  was  the  second 
half  of  their  double  concern  to  insure  free  exercise  of  religion 
and  to  prohibit  single  or  multiple  establishments  of  religion. 

The  other  outstanding  controversy  that  led  to  the  principle 
of  separation  in  education  prior  to  the  Civil  War  was  in  New 
York  City.  Here  the  movement  toward  public  support  of  non- 
sectarian  Protestant  religious  instruction  was  well  developed 
by  the  1830's.  In  1805  the  Free  School  Society  had  been 
formed  to  educate  poor  children  not  otherwise  cared  for  by 
the  various  sectarian  denominational  schools.  In  1807  the 
Society  obtained  funds  from  the  New  York  legislature  to  carry 
on  this  work  which  was  soon  expanded  to  serve  all  poor  chil- 
dren free  of  charge.  By  a  law  of  1 8 1 3  New  York  State  divided 
the  city's  share  of  the  state  school  fund  among  the  Free  School 
Society  and  three  other  approved  philanthropic  societies  and 
"such  incorporated  religious  societies  in  said  city  as  now  sup- 
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port  or  hereafter  shall  establish  charity  schools  wijhin  the  said 
city,  or  who  may  apply  for  the  same."28 

This  was  a  clear  example  of  the  principle  of  multiple  estab- 
lishment. In  1820  the  Bethel  Baptist  Church  applied  for  and 
obtained  a  share  of  the  public  school  funds  to  help  support 
its  school  which  was  to  be  open  to  children  of  all  faiths.  In 
1826  the  Free  School  Society  became  the  Public  School  So- 
ciety and  was  authorized  to  educate  all  children,  not  just  all 
poor  children.  The  schools  of  the  Society  followed  their  con- 
ception of  the  non-sectarian  ideal  and  based  their  moral  in- 
struction on  the  common  elements  of  Protestant  Christianity 
and  the  reading  of  the  Bible  without  comment. 

This  was  the  situation,  then,  in  the  1830's  when  the  increas- 
ing Catholic  population  of  New  York  City  injected  a  new  note. 
A  Catholic  orphan  asylum  applied  to  the  city  council  for  state 
funds  and  received  them,  but  a  Methodist  charity  school  was 
denied  a  similar  request.  In  1834  Bishop  Dubois  complained 
that  the  school  books  used  by  the  Public  School  Society  were 
obviously  sectarian  Protestant  in  quality  and  requested  that 
such  books  be  submitted  to  him  to  be  sure  that  all  sectarianism 
and  aspersions  toward  Catholics  be  omitted.  The  Society's 
trustees  agreed  to  confer  on  this  matter  and  to  remove  any 
objectionable  material,  but  the  process  was  never  completed.29 

The  situation  came  to  the  point  of  real  conflict  in  the  so- 
called  school  controversy  of  1840-41.  The  Catholics  under 
the  leadership  of  Bishop  Hughes  began  a  concerted  campaign 
against  the  sectarianism  of  the  Society's  public  schools  and 
then  precipitated  the  crucial  struggle  when  they  asked  the  city 
council  for  a  share  of  the  public  school  funds  to  support  their 
own  parochial  schools.  At  hearings  before  the  city  council 
in  October  1840  Bishop  Hughes  argued  that  the  public  schools, 
being  Protestant,  violated  the  rights  of  conscience  of  Catholics 
and  that  their  moral  instruction  was  based  upon  the  common 
elements  of  Protestant  Christianity  only.  He  therefore  con- 
cluded that  the  only  way  to  insure  the  equal  rights  of  con- 
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science  to  Catholics  was  to  grant  them  a  share  of  the  public 
funds.30 

In  his  reply  to  Bishop  Hughes  the  counsel  for  the  Public 
School  Society,  Theodore  Sedgewick,  argued  that  the  state 
could  properly  give  a  purely  secular  English  education  in  the 
basic  skills  and  a  moral  education  based  upon  fundamental 
principles  about  which  there  was  no  dispute  among  Christians, 
but  it  could  not  give  religious  instruction  based  upon  the  spe- 
cific doctrines  of  any  of  the  several  sects.31  The  Catholic  re- 
quest was  turned  down.32  Here  was  a  clear  example  of  the 
quarrel  over  what  kind  of  co-operation  between  church  and 
state  would  best  serve  the  welfare  of  each.  The  Protestants 
were,  in  general,  saying  that  multiple  establishment  was  ac- 
ceptable to  them  in  public  common  schools  offering  "non- 
sectarian"  religious  instruction.  Catholics,  however,  argued 
that,  whereas  multiple  establishment  was  also  acceptable  to 
them,  it  should  be  in  the  form  of  dividing  the  public  funds  to 
aid  them  in  supporting  their  own  Catholics  schools  conducted 
apart  from  the  common  schools. 

In  the  following  two  years  the  Catholics  carried  their  fight 
against  the  Public  School  Society  to  the  state  legislature  charg- 
ing that  it  had  obtained  an  unfair  monopoly  of  public  school 
funds.  In  the  state  election  of  1842  much  of  the  campaigning 
was  on  the  school  issue.  Catholics  formed  a  separate  political 
organization,  endorsed  several  candidates  already  nominated, 
and  also  nominated  some  candidates  on  their  own  ticket  for 
the  Assembly  and  for  the  Senate.  Counter-attacks  were,  of 
course,  made  upon  the  Catholics,  who  were  charged  with 
trying  to  take  the  Bible  out  of  the  public  schools  and  thus 
making  the  public  schools  godless. 

As  a  result  of  this  storm  of  religious  conflict,  a  law  was 
passed  by  the  legislature  bringing  New  York  City  into  the 
state's  common  school  system.  New  York  City  was  authorized 
to  form  a  board  of  education  and  to  establish  a  city  system 
of  ward  schools  alongside  the  schools  of  the  Public  School 
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Society  and  those  of  the  several  other  approved  religious  or 
charitable  agencies.  This  Act  of  1842,  however,  included  a 
provision  that  no  public  funds  should  go  to  these  schools  or 
any  others  if  they  taught  sectarian  religious  doctrines: 

No  school  above  mentioned,  or  which  shall  be  drganized  under 
this  act,  in  which  any  religious  sectarian  doctrine  or  tenet  shall  be 
taught,  inculcated,  or  practised,  shall  receive  any  portion  of  the 
school  moneys  to  be  distributed  by  this  act  .  .  .  ,33 

As  a  result  of  the  school  controversy,  the  attempts  of  both 
Protestants  and  Catholics  to  maintain  their  respective  versions 
of  multiple  establishment  in  the  schools  were  given  serious  set- 
backs. The  decision  that  was  reached  was,  on  the  one  hand,  to 
take  out  of  the  public  schools  all  sectarian  instruction  and,  on 
the  other  hand,  to  deny  public  funds  to  sectarian  schools.  This, 
of  course,  did  not  settle  the  question  permanently,  but  the 
logic  of  the  situation  became  clear  to  many  that  complete  sepa- 
ration was  the  only  possible  resolution  of  the  problem  of  the 
relation  of  church  and  state  in  education. 

Further  steps  were  taken  in  this  direction  before  the  Civil 
War  when  a  state  law  of  1848  authorizing  a  Catholic  orphan 
asylum  in  Brooklyn  to  share  in  the  public  school  funds  was 
declared  unconstitutional  in  a  court  decision  of  1851  on  the 
grounds  that  the  revenue  of  the  common  school  fund  must  be 
used  for  common  schools  only  (article  9  of  the  state  constitu- 
tion) and  that  an  orphanage  conducted  by  a  church  was  not 
a  common  school.34 

In  1853  an  important  decision  of  the  state  superintendent 
of  schools  ruled  that  prayers  could  not  be  required  as  a  part 
of  the  school  exercises  and  where  the  King  James  version 
Bible  was  read  in  the  schools,  Catholic  children  could  not  be 
required  to  be  present  or  to  memorize  parts  of  it.  The  argu- 
ments in  this  decision  in  the  light  of  recent  developments  in 
New  York  State  with  respect  to  released  time  are  most  illumi- 
nating: 
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The  government  not  relying  on  the  ability  or  willingness  of  every 
part  of  the  State  to  maintain  efficient  schools  for  the  education  of 
the  young,  by  voluntary  contributions,  and  recognizing  the  im- 
perative necessity  of  universal  education  for  the  maintenance  of  our 
civil  and  political  institutions,  organized  a  general  common  school 
system.  .  .  .  The  common  schools  were  thus  clearly  made  a  govern- 
ment institution.  To  introduce  into  them,  or  permit  to  be  intro- 
duced into  them,  a  course  of  religious  instruction  conformable  to 
the  views  of  any  religious  denomination,  would  be  tantamount  to 
the  adoption  of  a  government  religion  —  a  step  contrary  to  the 
Constitution,  and  equally  at  variance  with  the  policy  of  a  free 
government  and  the  wishes  of  the  people.  To  form  for  the  schools 
a  course  of  instruction,  which  could  bear  the  name  of  a  religious 
one,  and  which  would  meet  the  views  of  all,  was  manifestly  im- 
possible. To  give  to  every  sect  a  pro  rata  share  of  the  school 
moneys  to  enable  it  to  support  its  own  schools  and  teach  its  own 
system  of  religious  faith  in  them,  would  be  ...  to  divide  the  chil- 
dren .  .  .  into  a  dozen  or  more  schools.  Indeed,  under  this  arrange- 
ment, a  single  indigent  family  would  often  be  required  to  support 
its  own  school,  to  go  without  any,  or  to  violate  its  conscience  by 
joining  with  others  in  one  in  which  a  religious  system  was  taught 
wholly  at  variance  with  its  own.  .  .  . 

In  view  of  the  above  facts,  the  position  was  early,  distinctly,  and 
almost  universally  taken  by  our  statesmen,  legislators,  and  prom- 
inent friends  of  education  —  men  of  the  warmest  religious  zeal 
and  belonging  to  every  sect  —  that  religious  education  must  be 
banished  from  the  common  schools  and  consigned  to  the  family 
and  church.  .  .  .  Accordingly,  the  instruction  in  our  schools  has 
been  limited  to  that  ordinarily  included  under  the  head  of  intel- 
lectual culture,  and  to  the  propagation  of  those  principles  of 
morality  in  which  all  sects,  and  good  men  belonging  to  no  sect,  can 
equally  agree.  .  .  .  The  intelligent  religious  public  have  felt  that 
there  was  no  tenable  middle  ground  between  thorough  religious 
instruction  in  our  common  schools,  and  the  broadest  toleration. 
Driven  by  circumstances  to  adopt  the  latter  position,  they  have 
embraced  it  in  its  most  comprehensive  import,  and  have  nerved 
themselves  to  the  task  of  supplying  a  lamentable  omission  in  the 
public  schools,  by  increasing  assiduity  to  the  spiritual  wants  of 
their  offspring  in  the  family  circle,  in  the  Sunday  school  and  in 
the  church.  .  .  . 

Not  only  have  the  Episcopalian,  the  Presbyterian,  the  Baptist 


SEPARATION  IN  THE  NINETEENTH  CENTURY  137 

and  the  Methodist  met  on  common  and  neutral  ground  in  the 
school  room,  but  with  them  the  Unitarian,  the  Universalist,  the 
(   Quaker  and  even  the  denier  of  all  creeds.  .  .  .35 

This  is  a  remarkable  statement  that  reveals^  the  thinking 
that  inevitably  led  to  a  more  complete  separation  in  education. 
The  superintendent  was  obviously  a  deeply  religious  man  and 
indeed  felt  that  the  Bible  may  of  right  be  taught  in  the  public 
schools,  but  he  was  firm  in  his  belief  that  it  should  not  be  used 
to  violate  the  conscience  of  Catholic  children  and  parents. 
He  took  severe  action  against  a  teacher  whose  punishment  of 
/  a  Catholic  child  for  refusing  to  memorize  passages  from  the 
/  Bible  was  the  occasion  of  the  decision.  Arguments  like  his 
inevitably  led  religious  people  of  all  faiths  to  the  conclusion, 
however  reluctantly,  that  the  common  school  must  be  "com- 
mon and  neutral  ground"  with  respect  to  religious  instruction 
and  that  public  funds  must  not  be  divided  among  the  religious 
sects.  The  experiment  of  multiple  establishment  in  New  York 
was  tried  and  found  wanting.  In  the  period  following  the 
Civil  War  the  struggle  for  genuine  separation  took  rapid 
strides  on  many  fronts. 


Separation  in  Education  After  the  Civil  War 

During  the  last  half  of  the  nineteenth  century  the  principle 
of  separation  in  education  spread  rapidly  through  the  states 
and  even  became  a  national  political  issue.  In  general,  the 
prohibition  against  use  of  public  funds  for  sectarian  purposes 
became  almost  universal  among  the  states  by  1900,  and  the 
prohibition  of  religious  instruction  in  the  public  schools  was 
also  widespread,  especially  among  those  new  states  that  took 
express  constitutional  action.  Among  these  were  Wisconsin, 
Minnesota,  Nevada,  Colorado,  Montana,  Idaho,  South  Da- 
kota, California,  Arizona,  Nebraska,  and  Wyoming.36 
t  A  close  study  of  state  constitutions,  state  statutes,  and  court 
decisions  shows  that  the  principle  of  separation  of  church  and 
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yate  in  education  was  almost  completely  accepted  throughout 
the  United  States  by  1 900.  The  one  point  that  remained  most 
in  doubt  as  to  practice  was  whether  the  reading  of  the  Bible 
in  public  schools  violated  the  principle  of  separation.  Some 
courts  ruled  that  the  Bible  was  not  sectarian  instruction  pro- 
vided it  was  read  without  comment  and  if  students  who  ob- 
jected were  excused  from  taking  part.  The  decisions  reflected 
the  continuing  belief  among  many  persons  that  multiple  estab- 
lishment, if  non-sectarian,  was  perfectly  proper  and  would  not 
violate  freedom  of  worship  and  conscience.  Other  courts,  how- 
ever, have  held  exactly  the  opposite,  that  Bible  reading  was 
sectarian  in  the  eyes  of  Catholics,  Jews,  and  non-believers  and 
therefore  should  be  prohibited  as  unconstitutional  because  it 
in  effect  created  a  multiple  establishment  of  religion. 

One  of  the  earliest  and  most  important  of  these  latter  de- 
cisions came  in  the  state  of  Ohio  with  respect  to  religious 
instruction  in  the  public  schools  of  Cincinnati.  The  board 
of  education  in  Cincinnati  had  passed  a  resolution  as  follows: 

Resolved,  That  religious  instruction  and  the  reading  of  religious 
books,  including  the  Holy  Bible,  are  prohibited  in  the  common 
schools  of  Cincinnati,  it  being  the  true  object  and  intent  of  this 
rule  to  allow  the  children  of  the  parents  of  all  sects  and  opinions, 
in  matters  of  faith  and  worship,  to  enjoy  alike  the  benefit  of  the 
common-school  fund.37 

A  group  of  taxpayers  brought  action  in  the  Superior  Court 
of  Cincinnati  to  enjoin  the  board  of  education  from  carrying 
out  its  resolution.  The  Superior  Court  ruled  2  to  1  against 
the  board  of  education,  but  the  board  of  education  then  ap- 
pealed to  the  Ohio  Supreme  Court  to  reverse  the  decision.  The 
Supreme  Court  reversed  the  lower  courts  and  unanimously 
upheld  the  board  of  education  in  a  notable  decision,  ruling 
that  religious  instruction  was  unconstitutional  in  the  public 
schools  of  Ohio.  The  defendants  had  pointed  out  that  the 
Constitution  of  Ohio,  based  upon  an  adaptation  of  the  North- 
west Ordinance  of  1787,  contained  the  following  provision: 
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Religion,  morality,  and  knowledge,  however,  being  essential  to 
good  government,  it  shall  be  the  duty  of  the  general  assembly  to 
pass  suitable  laws  to  protect  every  religious  denomination  in  the 
peaceable  enjoyment  of  its  own  mode  of  public  worship,  and  to 
encourage  schools  and  the  means  of  instruction.38    / 

They  argued  from  this  that  the  public  schools  not  only  were 
permitted  but  were  required  to  provide  religious  instruction 
in  order  to  fulfill  the  injunction  of  the  Constitution,  irrespective 
of  the  wishes  or  consciences  of  the  people  concerned. 

The  court  ruled,  however,  that  the  constitutional  clause 
means  that  the  word  "knowledge"  embraces  all  that  is  com- 
prehended in  "religion"  and  "morality"  which  can  be  the  sub- 
ject of  human  instruction.  Therefore,  nothing  was  enjoined 
upon  the  schools  but  to  encourage  the  means  of  instruction 
in  general  "knowledge."  Judge  Welch  argued  that  "religion" 
and  "morality"  are  aided  by  the  increase  and  diffusion  of 
"knowledge"  and  that  in  this  sense  all  three  are  essential  to 
good  government,  but  there  is  no  direction  given  as  to  what 
system  of  knowledge  should  be  taught  or  what  is  the  true  re- 
ligion, morality,  or  knowledge.  These  matters  are  left  to  the 
legislature,  subject  to  the  limitations  on  legislative  power  re- 
garding religious  freedom  as  contained  in  the  bill  of  rights. 
This  limitation  would  prevent  the  legislature  from  defining  or 
promoting  religious  doctrine.  The  court  then  points  out  that 
what  the  defendants  are  really  arguing  for  is  that  "religion" 
means  the  Christian  religion.  This  interpretation  cannot  be 
admitted  for  it  would  then  establish  Christianity  as  the  law  of 
the  state: 

Legal  Christianity  is  a  solecism,  a  contradiction  of  terms.  When 
Christianity  asks  the  aid  of  government  beyond  mere  impartial 
protection,  it  denies  itself.  Its  laws  are  divine,  not  human.  Its 
essential  interests  lie  beyond  the  reach  and  range  of  human  govern- 
ments. United  with  government,  religion  never  rises  above  the 
merest  superstition;  united  with  religion,  government  never  rises 
above  the  merest  despotism;  and  all  history  shows  us  that  the 
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more  widely  and  completely  they  are  separated,  the  better  it  is  for 
both. 

Religion  is  not  —  much  less  is  Christianity  or  any  other  particu- 
lar system  of  religion  —  named  in  the  preamble  to  the  constitution 
of  the  United  States  as  one  of  the  declared  objects  of  government; 
nor  is  it  mentioned  in  the  clause  in  question,  in  our  own  constitu- 
tion, as  being  essential  to  anything  beyond  mere  human  govern- 
ment. .  .  . 

Properly  speaking,  there  is  no  such  thing  as  "religion  of  state." 
What  we  mean  by  that  phrase  is,  the  religion  of  some  individual 
or  set  of  individuals,  taught  and  enforced  by  the  state.  ...  If  it 
embarks  in  this  business,  whose  opinion  shall  it  adopt  .  .  .  ? 

If  it  be  true  that  our  law  enjoins  the  teaching  of  the  Christian 
religion  in  the  schools,  surely,  then,  all  its  teachers  should  be 
Christian  .... 

.  .  .  But  the  real  question  here  is,  not  what  is  the  best  religion, 
but  how  shall  this  best  religion  be  secured?  I  answer,  it  can  best 
be  secured  by  adopting  the  doctrine  of  this  7th  section  in  our  own 
Bill  of  Rights,  and  which  I  summarize  in  two  words,  by  calling  it 
the  doctrine  of  "hands  off."  Let  the  state  not  only  keep  its  own 
hands  off,  but  let  it  also  see  to  it  that  religious  sects  keep  their  hands 
off  each  other.39 

The  court  concludes  by  referring  to  Madison: 

The  principles  here  expressed  are  not  new.  .  .  .  They  are  as  old 
as  Madison,  and  were  his  favorite  opinions.  Madison,  who  had 
more  to  do  with  framing  the  constitution  of  the  United  States  than 
any  other  man,  and  whose  purity  of  life  and  orthodoxy  of  religious 
belief  no  one  questions,  himself  says: 

"Religion  is  not  within  the  purview  of  human  government."40 

This  decision  and  many  others  that  could  be  quoted  place 
themselves  in  direct  line  with  the  principle  of  separation  of 
church  and  state  as  developed  over  the  past  hundred  years. 
When  the  court  emphasized  the  neutrality  of  a  government 
based  upon  human  experience,  it  defined  a  secular  basis  for 
public  education,  a  basis  specifically  not  anti-religious  nor 
irreligious,  but  a  basis  upon  which  the  several  religions  then 
may  build  their  own  activities  free  from  government  interfer- 
ence.   The  court's  reference  to  teachers  is  also  significant. 


J 


SEPARATION  IN  THE  NINETEENTH  CENTURY  141 

What  of  the  rights  of  conscience  of  a  Catholic  or  Jewish 
teacher  who  is  required  to  read  the  Protestant  Bible  to  chil- 
dren of  all  faiths? 

The  achievement  of  complete  separation  in  principle  with 
regard  to  the  use  of  public  funds  for  sectarian  schools  was 
even  more  universally  widespread  by  1900.  Building  upon 
the  start  that  had  already  been  made  prior  to  the  Civil  War 
the  movement  gained  great  headway  following  the  Civil  War. 
One  of  the  reasons  for  this  acceleration  was  the  fact  that  the 
Roman  Catholic  Church  redoubled  its  efforts  to  achieve  a 
share  of  the  public  funds  for  its  own  parochial  schools.  This 
effort  undoubtedly  redoubled  the  efforts  of  other  groups  to  pre- 
vent such  outcome.  These  struggles  took  place  on  the  national 
level  as  well  as  among  the  states.  Action  was  so  widespread 
and  in  general  so  uniform  in  intent,  despite  differences  of 
wording  in  constitutions  and  statutes,  that  details  cannot  pos- 
sibly be  filled  in  here.  Only  two  or  three  states  could  be  said 
to  be  left  with  little  protection.41 

As  the  controversy  began  to  heighten  after  the  Civil  War 
the  State  of  Illinois  led  off  with  a  provision  in  its  new  constitu- 
tion of  1870  that  sharply  closed  the  door  on  the  use  of  public 
funds  "for  any  church  or  sectarian  purpose"  as  follows: 

Neither  the  general  assembly  nor  any  county,  city,  town,  town- 
ship, school  district  or  other  public  corporation  shall  ever  make 
any  appropriation  or  pay  from  any  public  fund  whatever,  any- 
thing in  aid  of  any  church  or  sectarian  purpose,  or  to  help  support 
or  sustain  any  school,  academy,  seminary,  college,  university  or 
other  literary  or  scientific  institution,  controlled  by  any  church  or 
sectarian  denomination  whatever;  nor  shall  any  grant  or  donation 
of  land,  money  or  other  personal  property  ever  be  made  by  the 
State  or  any  such  public  corporation  to  any  church  or  for  any 
sectarian  purpose.42 

Some  of  the  states  did  not  act  so  comprehensively  as  did 
Illinois,  but  virtually  all  states  included  some  constitutional 
provision  to  prohibit  tax  funds  for  sectarian  purposes. 
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The  final  point  to  be  made  with  respect  to  the  latter  part 
of  the  nineteenth  century  is  to  note  the  repercussions  of  this 
movement  on  the  national  political  scene.  Again,  details  can- 
not be  described  here,  but  certain  developments  may  be 
pointed  out.  As  the  campaign  for  public  funds  for  parochial 
schools  took  national  proportions,  it  also  took  political  form, 
for  often  the  local  and  state  Democratic  parties  became  allied 
with  the  Catholic  point  of  view  or  at  least  were  not  hostile. 
This  meant  that  the  Republican  Party  was  not  slow  in  taking 
the  opposite  stand.  President  Grant  brought  the  issue  into  the 
national  political  arena  in  his  speech  to  the  Army  of  the  Ten- 
nessee in  Des  Moines,  Iowa  in  September  1875: 

Let  us  all  labor  to  add  all  needful  guarantees  for  the  security 
of  free  thought,  free  speech,  a  free  press,  pure  morals,  unfettered 
religious  sentiments,  and  of  equal  rights  and  privileges  to  all  men, 
irrespective  of  nationality,  color,  or  religion.  Encourage  free 
schools,  and  resolve  that  not  one  dollar  appropriated  for  their 
support  shall  be  appropriated  to  the  support  of  any  sectarian 
schools.  Resolve  that  neither  the  State  nor  the  nation,  nor  both 
combined,  shall  support  institutions  of  learning  other  than  those 
sufficient  to  afford  every  child  growing  up  in  the  land  the  opportun- 
ity of  a  good  common-school  education,  unmixed  with  sectarian, 
pagan,  or  atheistical  dogmas.  Leave  the  matter  of  religion  to  the 
family  altar,  the  church,  and  the  private  school,  supported  entirely 
by  private  contributions.  Keep  the  church  and  the  state  for  ever 
separated.43 

Following  up  this  speech,  Grant  recommended  specifically 
in  his  annual  message  to  Congress  of  December  7,  1875  that 
an  amendment  to  the  Constitution  be  passed  that  would  specifi- 
cally prohibit  any  public  funds  for  the  direct  or  indirect  aid 
of  any  religious  sect  and  prohibit  the  teaching  in  public  schools 
of  any  "religious,  atheistic,  or  pagan  tenets."44 

James  G.  Blaine,  as  leader  of  the  House,  thereupon  intro- 
duced a  resolution  to  amend  the  Constitution  by  adding  to 
the  clauses  of  the  First  Amendment  a  specific  and  detailed 
statement  that  no  funds  of  the  United  States,  any  state,  terri- 
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tory,  district,  or  municipality  shall  be  used  for  the  support  of 
any  school  or  other  institution 

under  the  control  of  any  religious  or  anti-religious  sect,  organiza- 
tion, or  denomination,  or  wherein  the  particular  creed  or  tenets  of 
any  religious  or  anti-religious  sect,  organization,  or  denomination 
shall  be  taught.  .  .  .  This  article  shall  not  be  construed  to  prohibit 
the  reading  of  the  Bible  in  any  school  or  institution;  and  it  shall 
not  have  the  effect  to  impair  rights  of  property  already  vested.45 

On  August  4,  1876  this  resolution  was  passed  by  a  large 
majority  of  the  House.  The  section  permitting  Bible  reading 
revealed  the  Protestant  inspiration  of  the  resolution,  and  the 
large  number  of  abstentions  in  the  voting  revealed  the  diffi- 
culties many  members  of  the  House  had  in  deciding  a  religious 
issue  that  had  become  so  entangled  in  politics.  The  reference 
to  "anti-religious"  sects  must  have  raised  many  questions  con- 
cerning how  a  sect  would  be  defined  as  anti-religious.  The 
section  on  vested  property  rights  also  reveals  the  older  concep- 
tion of  "due  process"  as  discussed  on  page  105.  The  national 
election  of  1876  was  in  full  swing  at  this  time  during  which  the 
Republican  national  convention  had  inserted  in  its  platform 
the  following  plank: 

The  public  school  system  of  the  several  States  is  the  bulwark  of 
the  American  Republic;  and  with  a  view  to  its  security  and  perma- 
nence, we  recommend  an  amendment  to  the  Constitution  of  the 
United  States  forbidding  the  application  of  any  public  funds  or 
property  for  the  benefit  of  any  school  or  institution  under  sectarian 
control.46 

The  partisan,  sectional,  and  sectarian  character  of  Blaine's 
proposal  was  still  more  clearly  revealed  when  the  Senate  voted 
on  the  resolution;  27  Republicans  favored,  16  Democrats 
against,  and  27  senators  not  voting.  The  measure  was  lost 
because  a  two-thirds  vote  was  required.  It  could  be  argued  that 
this  proposal  showed  that  Republican  leaders  believed  that 
the  First  Amendment  as  it  stood  was  not  sufficient  to  prevent 
public  funds  going  to  parochial  schools,  but  it  could  just  as 
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well  be  argued  that  many  legislators  felt  that  such  an  amend- 
ment was  unnecessary  because  the  states  were  already  ade- 
quately protecting  public  funds.47 

Despite  the  failure  in  the  Senate  to  gain  concurrence  for 
the  Blaine  resolution,  the  Congress  nevertheless  required  that 
all  new  states,  admitted  to  the  Union  after  1876,  must  adopt 
an  irrevocable  ordinance  that  not  only  guaranteed  religious 
freedom  but  also  required  the  states  to  include  provision 

for  the  establishment  and  maintenance  of  a  system  of  public 
schools,  which  shall  be  open  to  all  the  children  of  said  State  and 
free  from  sectarian  control;  .  .  .  .48 

The  Congress  was  thus  reflecting  the  trend  that  by  this 
time  had  begun  to  sweep  the  country  to  establish  common 
school  systems  based  upon  separation  of  church  and  state  and 
it  lent  the  authority  of  the  federal  government  to  that  move- 
ment. 

One  other  aspect  of  the  national  struggle  over  the  religious 
issue  deserves  to  be  mentioned.  That  has  to  do  with  the  efforts 
to  achieve  federal  aid  for  education  in  the  Congress  during 
the  1870's  and  1880's.  Much  of  the  impetus  behind  the  pro- 
posals of  the  Hoar  bill  of  1870  and  the  Blair  bills  of  the  1880's 
came  from  Republican  desires  to  stimulate  the  establishment 
of  systems  of  common  schools  in  the  Southern  states,  but  the 
religious  issue  was  inevitably  injected.49  The  Catholic  Church 
opposed  federal  aid  to  the  states  if  it  were  to  be  confined  to 
public  schools,  but  on  occasion  favored  federal  aid  if  it  were 
to  be  divided  "fairly"  among  public  and  parochial  schools. 
Sufficient  support  to  pass  a  federal  aid  bill  was  never  achieved 
in  both  houses  of  Congress  at  once,  so  federal  aid  for  general 
purposes  of  education  had  to  wait  until  the  twentieth  century. 
Senator  Blair  blamed  the  Catholics  for  the  defeat  of  federal 
aid  and  his  parting  shot  was  in  the  form  of  a  proposed  amend- 
ment in  1888  that  would  have  required  the  states  to  maintain 
systems  of  public  schools  that  included  education  "in  the  com- 
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mon  branches  of  knowledge,  and  in  virtue,  morality,  and  the 
principles  of  the  Christian  religion."50 

Fortunately  for  the  principle  of  separation,  this  proposal 
for  multiple  establishment  died  in  the  fifty-first  Congress,  and 
within  ten  years  Congress  had  enunciated  a  policy  much  more 
in  line  with  the  historical  meaning  of  separation.  In  its  ap- 
propriation acts  for  the  District  of  Columbia  in  1896  and 
1897,  Congress  expressed  a  national  policy  in  conformity  with 
the  policy  of  the  vast  majority  of  the  states: 

And  it  is  hereby  declared  to  be  the  policy  of  the  Government  of 
the  United  States  to  make  no  appropriation  of  money  or  property 
for  the  purpose  of  founding,  maintaining,  or  aiding  by  payment  for 
services,  expenses,  or  otherwise,  any  church  or  religious  denomina- 
tion, or  any  institution  or  society  which  is  under  sectarian  or 
ecclesiastical  control;  .  .  .  .51 

The  Smith-Hughes  Act  of  1917  followed  a  similar  pattern 
when  it  provided  that 

No  portion  of  any  moneys  appropriated  under  this  Act  for  the 
benefit  of  the  States  shall  be  applied,  directly  or  indirectly  .  .  .  for 
the  support  of  any  religious  or  privately  owned  or  conducted  school 
or  college.52 

In  the  course  of  nearly  150  years  of  national  and  state  his- 
tory it  had  become  clear  to  most  Americans  that  the  effort  to 
achieve  a  common  school  in  a  religiously  divided  society  re- 
quired the  separation  of  public  funds  from  sectarian  and  re- 
ligious institutions  and  instruction. 

Since  the  beginning  of  the  twentieth  century  the  most 
noteworthy  developments  have  been  the  increased  efforts  to  re- 
open the  question  of  separation  and  to  gain  greater  "co-opera- 
tion between  the  church  and  state  in  education..  The  main 
outlines  of  the  struggles  that  were  precipitated  by  these  efforts 
will  be  the  subject  of  the  next  chapter. 
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The  Struggle  for  Separation  in 
Education  in  the  Twentieth  Century 


In  the  first  half  of  the  twentieth  century  the  basic  issues 
of  conflict  between  church  and  state  over  education  have 
remained  the  same  but  the  location  of  the  struggle  has  shifted. 
Most  Americans  continue  to  agree  to  the  two  general  proposi- 
tions that  comprised  the  nineteenth  century  principle  of  separa- 
tion of  church  and  state  in  education.  These  were  defined  in 
Chapter  5  as  follows: 

( 1 )  Public  funds  shall  not  be  granted  to  sectarian  schools. 

(2)  Sectarian  religious  instruction  shall  not  be  given  in  the 
public  schools. 

Most  Americans  continue  to  agree  that  these  propositions 
constitute  sound  public  policy  in  the  realm  of  church  and  state 
relations  but  they  do  not  agree  concerning  what  the  proposi- 
tions mean  for  certain  practices.  This  chapter  will  describe 
briefly  the  general  lines  of  controversy  that  have  raged  about 
these  two  propositions  in  the  twentieth  century  and  will  give 
examples  of  those  practices  that  continue  to  raise  knotty  ques- 
tions of  educational  and  public  policy. 

Shall  Public  Funds  Be  Used  for  Sectarian  Schools? 

The  first  proposition  has  taken  a  somewhat  different  form 
since   1900.    Those  who  believe  that  more  "co-operation" 
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between  church  and  state  is  desirable  argue  that,  even  though 
public  funds  may  not  be  used  directly  to  aid  sectarian  schools, 
public  funds  may  be  used  and  should  be  used  to  give  aid  to 
children  who  attend  non-public  schools.  They  argue  that  such 
aid  is  for  the  benefit  of  the  individual  child  and  is  thus  not  an 
aid  to  the  sectarian  school  as  such.  Such  aid  is  a  part  of  the 
"public  welfare"  benefits  which  the  state  should  provide  for 
all  children  no  matter  what  school  they  attend.  These  bene- 
fits, now  being  described  as  "auxiliary  services"  or  "fringe 
benefits,"  are  justified  on  the  ground  that  they  do  not  aid  the 
religious  school  and  therefore  they  are  within  the  permitted 
constitutional  prerogatives  of  the  federal  or  state  governments. 
It  is  argued  that  they  do  not  violate  the  principle  of  separation 
of  church  and  state  if  all  children  are  given  the  benefits  with- 
out regard  to  the  kind  of  private  or  religious  school  they  at- 
tend. 

In  recent  years  this  argument  has  taken  still  another  form. 
Proponents  of  greater  "co-operation"  argue  that  so  long  as  chil- 
dren are  permitted  to  attend  religious  schools  in  fulfillment 
of  the  compulsory  state  attendance  laws,  the  children  have 
a  right  to  all  the  benefits  and  services  that  are  given  to  public 
school  children.  Otherwise,  the  children  who  attend  non- 
public schools  will  be  discriminated  against  because  they  ex- 
ercise their  rights  of  religious  freedom  guaranteed  to  them  by 
the  federal  and  state  constitutions.  The  discrimination  argu- 
ment gains  force  when  linked  with  growing  concern  for  the 
achievement  of  full  civil  rights  for  all  persons  regardless  of 
race,  color,  creed,  or  national  origin. 

With  respect  to  the  issue  of  public  funds  for  sectarian 
schools  it  can  thus  be  seen  that  the  effort  is  no  longer  to  gain 
public  funds  directly.  That  issue  has  been  effectively  settled 
at  least  for  the  present.  No  court  of  record  shows  cases  in- 
volving direct  aid  to  sectarian  schools  since  1900.  The  efforts 
in  the  past  fifty  years  and  especially  in  the  past  twenty  years 
have  been  devoted  to  the  effort  to  gain  indirect  support.   By 
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and  large  RxHnajL  Catholic  groups  have  been  the  principal 
proponents  of  this  drive  for  public  funds  for  their  parochial 
school  system.  When  efforts  to  achieve  direct  aid  proved  un- 
successful, demands  have  been  made  for  public  funds  to  sup- 
port educational  activities  not  directly  involving  classroom 
teaching,  such  as  public  funds  for  transportation  of  children 
to  parochial  schools,  free  textbooks  at  public  expense  for 
children  in  parochial  schools,  free  lunches  for  children  in 
parochial  schools,  health  and  medical  services  for  children 
in  parochial  schools,  and  the  use  of  parochial  school  build- 
ings and  staff  as  public  schools.1  Financial  support  has  been 
granted  by  several  of  the  states  on  some  of  these  issues.  Such 
states  would  also  be  able  to  use  federal  funds  for  similar 
purposes  under  proposals  to  grant  federal  funds  for  any  pur- 
pose for  which  the  several  states  grant  state  funds.  This  pro- 
vision was  contained  in  the  federal  aid  bill  passed  by  the 
Senate  in  the  eightieth  Congress  in  1948  and  again  in  the 
eighty-first  Congress  in  1949. 

Those  who  hold  the  opposing  position  argue  that  such  "co- 
operation" as  described  above  is  really  an  entanglement  or 
alliance  that  violates  the  historic  principle  of  separation  of 
'church  and  state.  They  hold  that  sound  public  policy  dictates 
less  entanglement,  not  more.  They  insist  that  public  aid  to 
children  who  attend  private  and  religious  schools  is  indirect 
aid  to  the  schools  themselves  and  thus  should  be  avoided,  just 
as  direct  aid  to  the  proprietors  or  faculty  of  the  schools  is 
avoided.  Whatever  public  aid  is  given  to  the  child  helps  him 
to  receive  religious  instruction  in  religious  schools,  and  this 
is  using  the  public  tax  funds  to  help  the  religious  schools  pro- 
mote their  religious  activities.  Helping  all  religious  groups  in 
this  way  is  as  unconstitutional  (multiple  establishment)  as  is 
helping  one  religious  group  in  preference  to  others  (single  es- 
tablishment) . 

They  argue  that  modern  educational  theory  and  practice 
view  "auxiliary  services"  as  integral  parts  of  the  total  educa- 
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tional  process  and  thus  such  services  cannot  be  divorced  from 
the  instructional  or  curricular  program  of  the  schools.  Trans- 
portation of  children  to  a  school  where  it  is  needed  is  as  much 
a  part  of  the  instructional  program  as  the  payment  of  teachers' 
salaries.  Free  textbooks,  even  non-religious  textbooks,  when 
used  in  a  religious  setting  in  the  hands  of  religiously  trained 
teaching  orders,  are  integral  parts  of  a  religious  instructional 
program. 

They  hold  that  no  charge  of  discrimination  can  legitimately 
be  levelled  at  proposals  to  limit  public  funds  to  public  school 
children.  The  public  schools  are  open  to  all  without  regard  to 
religious  distinction.  Any  distinction  on  religious  grounds 
that  is  made  within  the  public  schools  would  surely  be  unwise, 
unjust,  and  unconstitutional.  But  when  any  group  voluntarily 
prefers  to  establish  its  own  religious  schools  and  when  parents 
voluntarily  choose  to  send  their  children  to  such  schools,  they 
cannot  legitimately  charge  discrimination  when  public  funds 
are  withheld  from  those  schools.  It  might  as  well  be  argued 
that  because  a  person  prefers  to  use  a  private  club  instead  of 
a  public  park,  or  a  private  beach  rather  than  a  public  beach, 
or  a  private  doctor  rather  than  a  public  clinic,  he  is  there- 
fore entitled  to  public  support  because  he  does  not  avail  him- 
self of  the  public  facilities.  Religious  freedom  to  set  up  agencies 
of  religious  instruction  does  not  require  the  use  of  public 
funds  to  support  the  exercise  of  that  religious  freedom.  If  a 
person  prefers  to  set  himself  apart  from  public  facilities  that 
are  freely  available  to  him,  he  cannot  charge  discrimination 
when  the  public  refuses  to  aid  him  in  thus  setting  himself  apart. 
If  the  American  people  persist  in  helping  with  public  funds  to 
build  an  ever  stronger  private  school  system  they  not  only 
violate  the  principle  of  separation,  they  also  help  to  weaken 
the  public  school  system  itself. 

Thus  the  argument  goes  back  and  forth  with  respect  to  the 
use  of  public  funds  for  children  who  attend  private  and  re- 
ligious schools.  What  the  American  people  must  now  decide  is 
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whether  or  not  the  meaning  of  the  historic  principle  of  separa- 
tion of  church  and  state  points  to  the  prohibition  of  indirect 
aid  to  religious  schools  as  clearly  as  it  prohibits  direct  aid. 
Is  indirect  aid,  equally  to  all  religious  schools,  tantamount  to 
multiple  establishment  of  religion  through  "co-operation"  of 
church  and  state?  If  the  American  people  wish  to  adhere  to 
separation  of  church  and  state,  then  the  historical  evidence 
presented  in  this  book  indicates  that  they  should  decide  to  pro- 
hibit indirect  aid  to  children  whose  parents  prefer  to  send 
them  to  sectarian  or  non-sectarian  religious  schools. 

The  question  cannot  be  answered  fully  by  simply  referring 
to  the  past,  because  the  issue  of  auxiliary  services  is  a  new 
problem  brought  about  by  changed  conditions  in  society  and 
in  education.  Bus  transportation,  free  textbooks,  health  serv- 
ices, and  school  lunches  were  not  on  the  educational  scene 
when  the  issues  of  separation  of  church  and  state  were  decided 
%  in  the  nineteenth  century.  The  historic  principle  of  separation 
was  decided  before  these  new  and  fine  distinctions  arose,  but 
the  principle  itself  is  clear  from  the  study  of  history. 

Aid  to  all  religious  groups  is  as  clear  a  violation  of  separa- 
tion as  is  aid  to  one  religious  group  in  preference  to  others. 
The  line  between  direct  aid  and  indirect  aid  is  so  difficult  to 
draw  that  the  American  people  would  be  well  advised  to  stop 
short  of  indirect  aid  if  they  wish  to  avoid  the  entanglements 
that  plagued  the  nation  for  well  over  a  hundred  years.  Indirect 
aid  is  clearly  moving  toward  greater  "co-operation"  between 
church  and  state,  and  greater  "co-operation"  between  church 
and  state  has  always  brought  the  dangers  of  "an  establish- 
ment of  religion."  Certain  practices  in  education  will  be  de- 
scribed to  illustrate  how  these  issues  are  involved. 


Free  Transportation 

The  problem  of  providing  free  transportation  of  children 
to  religious  schools  obviously  could  not  arise  until  the  develop- 
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ment  of  the  automobile  and  the  improvement  of  roads  took 
place  in  the  twentieth  century.  Then  when  the  idea  of  consoli- 
dated school  districts  took  hold,  the  small  district  school  be- 
gan to  be  replaced  by  central  or  consolidated  schools  to  which 
pupils  were  transported  by  bus.  At  this  point,  especially  fol- 
lowing the  First  World  War,  the  problem  became  acute  and 
the  drive  to  gain  public  funds  for  transportation  of  children 
to  religious  schools  as  well  as  to  public  schools  gained  momen- 
tum. As  might  be  expected  in  a  new  and  untried  application 
of  the  principle  of  separation  to  educational  matters,  the  prac- 
tices varied  from  state  to  state  or  locality  to  locality.  Laws 
varied  and  court  decisions  differed,  reversals  sometimes  oc- 
curring within  the  same  jurisdiction. 

The  actual  status  of  providing  bus  transportation  was  a 
hodge-podge  of  varying  practice  with  many  fine  distinctions 
being  made  among  those  states  where  the  practice  was  per- 
mitted. By  1947  fourteen  states  had  passed  some  sort  of  legis- 
lation enabling  parochial  school  children  to  have  access  to 
transportation  facilities  along  with  public  school  children.2 
These  states  were  California,  Illinois,  Indiana,  Kentucky, 
Louisiana,  Maryland,  Massachusetts,  Missouri,  Michigan, 
New  Hampshire,  New  Jersey,  New  York,  Oregon,  and  Rhode 
Island.  Transportation  was  permitted  in  four  states  by  attor- 
ney general  ruling  (Colorado,  Ohio,  Vermont,  and  Wyoming) , 
and  in  four  states  by  ruling  of  the  state  department  of  educa- 
tion (Connecticut,  Kansas,  Montana,  and  New  Mexico). 

Thus,  in  twenty-two  states  some  positive  action  has  been 
taken  on  this  issue,  but  variations  in  the  extent  of  such  aid  are 
very  wide.  In  only  thirteen  states  may  identifiable  public  funds 
be  used  in  some  form;  in  some  states  only  local  funds  may  be 
used;  in  others  only  public  funds  other  than  school  funds;  and 
in  others  no  distinction  is  made.  These  thirteen  states  are 
Connecticut  (if  the  town  does  not  maintain  a  high  school), 
Illinois,  Kentucky,  Louisiana,  Maryland,  Massachusetts,  Mis- 
souri, New  Hampshire  (up  to  and  including  the  ninth  grade), 
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New  Jersey,  New  York,  Rhode  Island,  Vermont  (permissible 
but  not  done),  and  Wyoming. 

Five  states  permit  parochial  school  pupils  to  use  the  public 
school  buses  if  no  extra  cost  is  involved  (Colorado,  Kansas, 
Ohio,  Michigan,  New  Mexico).  Montana  permits  transporta- 
tion of  parochial  school  pupils  if  their  parents  pay  a  proportion- 
ate share  of  the  cost.  Transportation  is  permitted  by  two  states 
if  the  private  school  is  located  along  or  near  the  regular  school 
bus  route  (California  and  Oregon),  and  Indiana  makes  trans- 
portation mandatory  on  regular  public  school  routes  if  no 
extra  cost  is  involved.  In  these  nine  states  the  exact  amount 
of  expense  to  the  public  is  difficult  or  impossible  to  determine. 
Obviously  some  compromises  have  been  worked  out  in  these 
states  to  accede  to  the  demand  of  parochial  school  patrons 
for  help  in  getting  their  children  to  religious  schools,  but  these 
states  have  been  unwilling  to  put  them  on  an  equal  basis  with 
public  school  children  if  an  added  expense  is  to  be  laid  upon 
taxpayers.  Questions  must  constantly  arise  concerning  at  what 
stage  extra  cost  would  be  involved. 

Most  states  have  so  far  avoided  these  complicated  ques- 
tions by  determining  to  provide  transportation  at  public  ex- 
pense to  public  school  children  only.  Most  of  the  major  court 
cases  on  the  state  level  up  to  1950  ruled  that  the  use  of  public 
funds  for  transportation  to  parochial  schools  was  unconstitu- 
tional; cases  were  so  decided  in  eight  states:  Wisconsin 
(1923),  South  Dakota  (1931),  Delaware  (1934),  New  York 
(1938),  Oklahoma  (1942),  Kentucky  (1942),  Washington 
(1943  and  1949),  and  Iowa  (1947).  Court  cases  in  four 
states  went  the  other  way:  Maryland  (1938  and  1942),  New 
Jersey  (1945),  Kentucky  (1945),  and  California  (1946). 

Two  of  these  states  changed  their  stand  from  disapproval 
to  approval.  New  York  amended  its  constitution  to  circum- 
vent the  New  York  decision  of  1938,  and  the  Kentucky  court 
reversed  itself  in  1945.  After  the  United  States  Supreme  Court 
upheld  the  New  Jersey  decision  in  the  Everson  case,  the  state 
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of  New  Jersey  incorporated  bus  transportation  for  all  chil- 
dren in  its  revised  constitution  of  1947.  Thus,  for  a  time  it 
looked  as  though  the  earlier  trend  of  court  decisions  against 
free  transportation  for  parochial  school  children  had  begun  to 
change,  but  the  balance  was  maintained  when  Wisconsin  re- 
fused to  amend  its  constitution  in  a  bitter  referendum  vote  of 
1946,  and  supreme  court  decisions  in  Iowa  and  Washington 
maintained  their  disapproval  of  free  transportation  despite 
the  United  States  Supreme  Court  decision  in  the  Everson  case 
in  1947. 

The  basic  issue  in  these  court  cases  has  been  whether  bus 
transportation  at  public  expense  for  parochial  school  children 
is  indirect  aid  to  a  religious  school  and  therefore  unconstitu- 
tional or  whether  it  is  merely  general  welfare  legislation  for 
the  benefit  of  the  individual  child  and  thus  not  aid  to  the 
school.  Excerpts  from  these  cases  on  both  sides  are  quoted 
here  so  that  the  line  of  reasoning  of  the  different  courts  may 
be  followed  closely. 

The  state  supreme  courts  that  prohibited  transportation  for 
private  school  children  argued  as  follows:  The  Wisconsin 
court  held  that 

The  whole  scope  and  purpose  of  the  statute  is  to  comply  with  the 
provisions  of  the  constitutional  mandate,  and  that  requires  that 
free,  nonsectarian  instruction  be  provided  for  all  persons  of  school 
age.  The  board  is  not  authorized  to  expend  public  funds  for  any 
other  purpose.  The  contract  made  by  the  district  board  whereby 
it  attempted  to  provide  transportation  of  pupils  to  a  private  school 
was  an  act  beyond  its  authority  and  therefore  invalid.  .  .  .  The 
school  board  is  by  statute  authorized  to  provide  transportation  for 
such  children  of  school  age  as  desire  to  attend  a  public  school  and 
no  others.3 

In  Delaware  the  court  said: 

We  are  of  the  opinion  that  to  furnish  free  transportation  to  pupils 
attending  sectarian  schools,  is  to  aid  the  schools.  It  helps  build 
up,  strengthen  and  make  successful  the  schools  as  organizations.4 
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An  important  decision  in  New  York  went  as  follows: 

While  a  close  compact  had  existed  between  the  Church  and  State 
in  other  governments,  the  Federal  government  and  each  State 
government  from  their  respective  beginnings  have  followed  the 
new  concept  whereby  the  State  deprived  itself  of  all  control  over 
religion  and  has  refused  sectaries  any  participation  in  or  juris- 
diction or  control  over  the  civil  prerogatives  of  the  State.  And  so 
in  all  civil  affairs  there  has  been  a  complete  separation  of  Church 
and  State  jealously  guarded  and  unflinchingly  maintained.  In  con- 
formity with  that  concept,  education  in  State  supported  schools 
must  be  non-partisan  and  non-sectarian.  This  involves  no  discrimi- 
nation between  individuals  or  classes.  It  invades  the  religious 
rights  of  no  one.  While  education  is  compulsory  in  this  State 
between  certain  ages,  the  State  has  no  desire  to  and  could  not  if  it 
so  wished  compel  children  to  attend  the  free  public  schools  when 
their  parents  desire  to  send  them  to  parochial  schools  (Pierce  v. 
Society  of  the  Sisters  of  the  Holy  Names  of  Jesus  and  Mary,  268 
U.S.  510)  .  .  .  but  their  attendance  upon  the  parochial  school  or 
private  school  is  a  matter  of  choice  and  the  cost  thereof  not  a 
matter  of  public  concern.5  .  .   . 

Aid  or  support  to  the  school  "directly  or  indirectly"  is  pro- 
scribed. The  two  words  must  have  been  used  with  some  definite 
intent  and  purpose;  otherwise  why  were  they  used  at  all?  Aid 
furnished  "directly"  would  be  that  furnished  in  a  direct  line, 
both  literally  and  figuratively,  to  the  school  itself,  unmistakably 
earmarked,  and  without  circumlocution  or  ambiguity.  Aid  fur- 
nished "indirectly"  clearly  embraces  any  contribution,  to  whomso- 
ever made,  circuitously,  collaterally,  disguised,  or  otherwise  not 
in  a  straight,  open  and  direct  course  for  the  open  and  avowed  aid 
of  the  school,  that  may  be  to  the  benefit  of  the  institution  or  pro- 
motional of  its  interests  and  purposes.  How  could  the  people  have 
expressed  their  purpose  in  the  fundamental  law  in  more  apt,  simple 
and  all-embracing  language?  Free  transportation  of  pupils  induced 
attendance  at  the  school.  The  purpose  of  the  transportation  is  to 
promote  the  interests  of  the  private  school  or  religious  or  sectarian 
institution  that  controls  and  directs  it.  .  .  .  Without  pupils  there 
could  be  no  school.  It  is  illogical  to  say  that  the  furnishing  of 
transportation  is  not  an  aid  to  the  institution  while  the  employ- 
ment of  teachers  and  furnishing  of  books,  accommodations  and 
other  facilities  are  such  an  aid.    In  the  instant  case,  $3,350  was 
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appropriated  out  of  public  moneys  solely  for  the  transportation 
of  the  relatively  few  pupils  attending  the  specific  school  in  question. 
//  the  cardinal  rule  that  written  constitutions  are  to  receive  uniform 
and  unvarying  interpretation  and  practical  construction  is  to  be 
followed,  in  view  of  interpretation  in  analogous  cases  it  cannot  suc- 
cessfully be  maintained  that  the  furnishing  of  transportation  to  the 
private  or  parochial  school  out  of  public  money  is  not  in  aid  or 
support  of  the  school.® 

The  Oklahoma  court  held  that 

The  appropriation  and  directed  use  of  public  funds  in  transporta- 
tion of  public  school  children  is  openly  in  direct  aid  to  public 
schools  "as  such."  When  such  aid  is  purported  to  be  extended  to 
a  sectarian  school  there  is  in  our  judgment  a  clear  violation  of  the 
above-quoted  provisions  (Section  5,  Article  2)  of  our  Constitution.7 

The  Supreme  Court  of  Kentucky  ruled  that 

The  portion  of  school  law  requiring  that  pupils  attending  private 
school  be  given  the  same  transportation  rights  as  pupils  of  public 
schools  violates  constitutional  provision  requiring  that  taxes  be 
levied  and  collected  for  "public  purposes"  only  and  that  no  sum 
should  be  collected  for  education  other  than  in  "common  schools" 
until  question  of  taxation  is  submitted  to  legal  voters,  as  against 
claim  that  statute  was  for  the  aid  of  children,  and  not  private 
schools.8 

It  is  obvious  that  the  Louisiana  case  and  a  few  others  of  similar 
import  relied  on  for  defendants  are  contrary  to  the  great  weight  of 
authority,  and  are  lacking  in  persuasive  reasoning  and  logic.  We 
are  of  the  opinion,  therefore,  that  the  Act  here  under  consideration 
is  unconstitutional  and  therefore  void.9 

The  state  of  Washington  court  said: 

We  cannot  .  .  .  accept  the  validity  of  the  argument  that  trans- 
portation of  pupils  to  and  from  school  is  not  beneficial  to,  and 
in  aid  of,  the  school.  Even  legislation  providing  for  transportation 
of  pupils  to  and  from  the  public  school  is  constitutionally  defensible 
only  as  the  exercise  of  a  governmental  function  furthering  the 
maintenance  and  development  of  the  common  school  system.  .  .  . 

We  think  the  conclusion  is  inescapable  that  free  transportation 
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of  pupils  serves  to  aid  and  build  up  the  school  itself.  That  pupils 
and  parents  may  also  derive  benefit  from  it,  is  beside  the  question.10 

The  state  supreme  courts  that  upheld  free  transportation 
argued  that  it  was  a  legitimate  exercise  of  the  police  power 
of  the  state  for  the  benefit  of  the  child  and  in  the  service  of  a 
public  function.  Maryland  was  one  of  the  earliest  to  apply 
this  argument  to  transportation: 

Starting  with  the  interest  which  the  state  is  acknowledged  to 
have  in  seeing  that  all  children  of  school  age  acquire  an  education 
by  attending  some  school,  and  the  fact  that  they  are  complying 
with  the  law  in  going  to  such  a  school  as  the  parochial  school  in- 
volved in  this  case,  their  accommodation  in  the  buses  appears  to 
the  court  to  be  within  the  proper  limits  of  enforcement  of  the  duty 
imposed.11 

In  1 945  Kentucky's  court  reversed  its  earlier  stand  by  argu- 
ing that 

.  .  .  [The  act]  constitutes  simply  what  it  purports  to  be  —  an 
exercise  of  police  power  for  the  protection  of  childhood  against 
the  inclemency  of  the  weather  and  from  the  hazards  of  present- 
day  highway  traffic.12 

.  .  .  the  fact  that  in  a  strained  and  technical  sense  the  school  might 
derive  an  indirect  benefit  from  the  enactment,  is  not  sufficient  to 
defeat  the  declared  purpose  and  the  practical  and  wholesome  effect 
of  the  law.13 

California  also  followed  the  police  power  argument: 

Raising  the  standard  of  intelligence  of  youth  and  providing  for 
the  safety  of  children  are  legitimate  objects  of  government  and  are 
authorized  under  the  police  powers.  It  is  also  true  that  the  transpor- 
tation of  pupils  to  and  from  public  schools  is  one  of  the  legitimate 
methods  adopted  to  help  promote  education  and  safeguard  children. 
If  the  transportation  of  pupils  to  and  from  public  schools  is 
authorized,  as  it  certainly  is,  and  if  the  benefit  from  that  transporta- 
tion is  to  the  pupils,  then  an  incidental  benefit  flowing  to  a  denomi- 
national school  from  free  transportation  of  its  pupils  should  not  be 
sufficient  to  deprive  the  legislature  of  the  power  to  authorize  a 
school  district  to  transport  such  pupils1* 
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These  state  court  decisions  had  been  decided  largely  in  terms 
of  state  constitutions,  but  the  question  took  the  form  of  a  fed- 
eral issue  when  the  Everson  case  was  appealed  from  the  New 
Jersey  courts  to  the  United  States  Supreme  Court  on  the 
grounds  that  the  First  Amendment  had  been  violated.  In  the 
Supreme  Court's  close  decision  of  February  10,  1947,  the 
majority  of  five  upheld  the  line  of  argument  of  the  three  state 
courts  cited  above  that  the  state's  police  power  in  providing 
general  welfare  legislation  for  the  benefit  of  the  child  super- 
seded the  prohibition  against  "an  establishment  of  religion" 
of  the  First  Amendment.  The  minority  of  four,  however,  held 
that  the  "general  welfare"  argument  was  beside  the  point  and 
neglected  the  whole  meaning  of  the  First  Amendment  which 
was  the  only  basis  upon  which  the  Supreme  Court  had  jurisdic- 
tion. The  minority  followed  the  reasoning  of  the  eight  court 
decisions  cited  above.  The  two  divergent  stands  represented 
by  the  state  court  decisions  were  thus  represented  in  the  Su- 
preme Court's  fnajority  and  minority  opinions.  Excerpts  from 
both  the  majority  and  minority  will  be  quoted  here  in  order 
that  they  may  be  seen  in  the  light  of  the  historical  evidence 
presented  in  the  foregoing  chapters  of  this  book. 

The  majority  opinion,  written  by  Mr.  Justice  Black,  de- 
fines its  general  interpretation  of  the  meaning  of  the  First 
Amendment  as  follows: 

The  "establishment  of  religion"  clause  of  the  First  Amendment 
means  at  least  this :  Neither  a  state  nor  the  Federal  Government  can 
set  up  a  church.  Neither  can  pass  laws  which  aid  one  religion,  aid 
all  religions,  or  prefer  one  religion  over  another.  Neither  can  force 
nor  influence  a  person  to  go  to  or  to  remain  away  from  church 
against  his  will  or  force  him  to  profess  a  belief  or  disbelief  in  any 
religion.  No  person  can  be  punished  for  entertaining  or  professing 
religious  beliefs  or  disbeliefs,  for  church  attendance  or  non-attend- 
ance. No  tax  in  any  amount,  large  or  small,  can  be  levied  to  sup- 
port any  religious  activities  or  institutions,  whatever  they  may  be 
called,  or  whatever  form  they  may  adopt  to  teach  or  practice  re- 
ligion.  Neither  a  state  nor  the  Federal  Government  can,  openly 
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or  secretly,  participate  in  the  affairs  of  any  religious  organizations 
or  groups  and  vice  versa.  In  the  words  of  Jefferson,  the  clause 
against  establishment  of  religion  by  law  was  intended  to  erect  "a 
wall  of  separation  between  church  and  State."15 

The  foregoing  statement  is  clearly  in  line  with  the  historic 
meaning  of  separation  which  outlaws  multiple  as  well  as  single 
establishments.  The  majority  opinion  goes  on,  however,  to 
argue  that  public  funds  to  the  individual  child  come  under  the 
heading  of  public  welfare  legislation  and  thus  are  not  pro- 
hibited by  the  First  Amendment,  although  a  state  could  if  it 
so  wishes  refuse  such  aid.  In  its  practical  application  of  the 
principle,  or  rather  in  its  failure  to  apply  the  principle,  the 
majority  opinion  departed  from  the  historic  meaning  of  separa- 
tion as  defined  in  the  earlier  chapters  of  this  book: 

We  must  consider  the  New  Jersey  statute  in  accordance  with 
the  foregoing  limitations  imposed  by  the  First  Amendment.  But 
we  must  not  strike  that  state  statute  down  if  it  is  within  the  State's 
constitutional  power  even  though  it  approaches  the  verge  of  that 
power.  See  Interstate  Ry.  v.  Massachusetts,  Holmes,  J.,  supra  at 
85,  88.  New  Jersey  cannot  consistently  with  the .  "establishment 
of  religion"  clause  of  the  First  Amendment  contribute  tax-raised 
funds  to  the  support  of  an  institution  which  teaches  the  tenets  and 
faith  of  any  church.  On  the  other  hand,  other  language  of  the 
amendment  commands  that  New  Jersey  cannot  hamper  its  citizens  x 
in  the  free  exercise  of  their  own  religion.  Consequently,  it  cannot 
exclude  individual  Catholics,  Lutherans,  Mohammedans,  Baptists, 
Jews,  Methodists,  Non-believers,  Presbyterians,  or  the  members 
of  any  other  faith,  because  of  their  fait/f,  or  lack  of  it,  [Italics  the 
Court's]  from  receiving  the  benefits  of  public  welfare  legislation. 
While  we  do  not  mean  to  intimate  that  a  state  could  not  provide 
transportation  only  to  children  attending  public  schools,  we  must 
be  careful,  in  protecting  the  citizens  of  New  Jersey  against  state- 
established  churches,  to  be  sure  that  we  do  not  inadvertently  pro- 
hibit New  Jersey  from  extending  its  general  state  law  benefits  to 
all  its  citizens  without  regard  to  their  religious  belief. 

Measured  by  these  standards,  we  cannot  say  that  the  First 
Amendment  prohibits  New  Jersey  from  spending  tax-raised  funds  to 
pay  the  bus  fares  of  parochial  school  pupils  as  a  part  of  a  general 
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program  under  which  it  pays  the  fares  of  pupils  attending  public 
and  other  schools.  It  is  undoubtedly  true  that  children  are  helped 
to  get  to  church  schools.  There  is  even  a  possibility  that  some  of 
the  children  might  not  be  sent  to  the  church  schools  if  the  parents 
were  compelled  to  pay  their  children's  bus  fares  out  of  their  own 
pockets  when  transportation  to  a  public  school  would  have  been 
paid  for  by  the  State.  The  same  possibility  exists  where  the  state 
requires  a  local  transit  company  to  provide  reduced  fares  to  school 
children  including  those  attending  parochial  schools,  or  where  a 
municipally  owned  transportation  system  undertakes  to  carry  all 
school  children  free  of  charge.  Moreover,  state-paid  policemen, 
detailed  to  protect  children  going  to  and  from  church  schools  from 
the  very  real  hazards  of  traffic,  would  serve  much  the  same  purpose 
and  accomplish  much  the  same  result  as  state  provisions  intended 
to  guarantee  free  transportation  of  a  kind  which  the  state  deems  to 
be  best  for  the  school  children's  welfare.  And  parents  might  refuse 
to  risk  their  children  to  the  serious  danger  of  traffic  accidents  going 
to  and  from  parochial  schools,  the  approaches  to  which  were  not 
protected  by  policemen.  Similarly,  parents  might  be  reluctant  to 
permit  their  children'  to  attend  schools  which  the  state  had  cut  off 
from  such  general  government  services  as  ordinary  police  and  fire 
protection,  connections  for  sewage  disposal,  public  highways  and 
sidewalks.  Of  course,  cutting  off  church  schools  from  these  services, 
so  separate  and  so  indisputably  marked  off  from  the  religious 
function,  would  make  it  far  more  difficult  for  the  schools  to  operate. 
But  such  is  obviously  not  the  purpose  of  the  First  Amendment. 
That  Amendment  requires  the  state  to  be  a  neutral  in  its  relations 
with  groups  of  religious  believers  and  non-believers;  it  does  not 
require  the  state  to  be  their  adversary.  State  power  is  no  more 
to  be  used  so  as  to  handicap  religions  than  it  is  to  favor  them. 

This  Court  has  said  that  parents  may,  in  the  discharge  of  their 
duty  under  state  compulsory  education  laws,  send  their  children  to 
a  religious  rather  than  a  public  school  if  the  school  meets  the 
secular  educational  requirements  which  the  state  has  power  to  im- 
pose. See  Pierce  v.  Society  of  Sisters,  268  U.  S.  510.  It  appears 
that  these  parochial  schools  meet  New  Jersey's  requirements.  The 
State  contributes  no  money  to  the  schools.  It  does  not  support 
them.  Its  legislation,  as  applied,  does  no  more  than  provide  a 
general  program  to  help  parents  get  their  children,  regardless  of 
their  religion,  safely  and  expeditiously  to  and  from  accredited 
schools. 
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The  First  Amendment  has  erected  a  wall  between  church  and 
state.  That  wall  must  be  kept  high  and  impregnable.  We  could 
not  approve  the  slightest  breach.  New  Jersey  has  not  breached  it 
here.16 

The  minority  opinion,  written  by  Mr.  Justice  Rutledge, 
agreed  that  the  First  Amendment  rules  out  multiple  as  well 
as  single  establishment,  but  argued  that  the  logic  of  this  mean- 
ing would  require  that  no  public  funds  be  used  for  transporta- 
tion of  parochial  school  pupils  on  the  grounds  that  such  aid 
is  an  establishment  of  religion.  Such  aid  promotes  religion, 
and  thus,  even  though  it  is  designed  as  public  welfare  legisla- 
tion, it  does  exactly  what  the  First  Amendment  prohibits: 

Neither  so  high  nor  so  impregnable  today  as  yesterday  is  the 
wall  raised  between  church  and  state  by  Virginia's  great  statute  of 
religious  freedom  and  the  First  Amendment,  now  made  applicable 
to  all  the  states  by  the  Fourteenth.  New  Jersey's  statute  sustained 
is  the  first,  if  indeed  it  is  not  the  second  breach  to  be  made  by 
this  Court's  action.  That  a  third,  and  a  fourth,  and  still  others 
will  be  attempted,  we  may  be  sure.  For  just  as  Cochran  v.  Board 
of  Education,  281  U.  S.  370,  has  opened  the  way  by  oblique  rul- 
ing for  this  decision,  so  will  the  two  make  wider  the  breach  for 
a  third.  Thus  with  time  the  most  solid  freedom  steadily  gives  way 
before  continuing  corrosive  decision.  .  .  . 

The  Amendment's  purpose  was  not  to  strike  merely  at  the 
official  establishment  of  a  single  sect,  creed  or  religion,  outlawing 
only  a  formal  relation  such  as  had  prevailed  in  England  and  some 
of  the  colonies.  Necessarily  it  was  to  uproot  all  such  relationships. 
But  the  object  was  broader  than  separating  church  and  state  in  this 
narrow  sense.  It  was  to  create  a  complete  and  permanent  separa- 
tion of  the  spheres  of  religious  activity  and  civil  authority  by  com- 
prehensively forbidding  every  form  of  public  aid  or  support  for 
religion.  In  proof  the  Amendment's  wording  and  history  unite 
with  this  Court's  consistent  utterances  whenever  attention  has  been 
fixed  directly  upon  the  question. 

"Religion"  appears  only  once  in  the  Amendment.  But  the  word 
governs  two  prohibitions  and  governs  them  alike.  It  does  not  have 
two  meanings,  one  narrow  to  forbid  "an  establishment"  and  an- 
other, much  broader,  for  securing  "the  free  exercise  thereof." 
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"Thereof"  brings  down  "religion"  with  its  entire  and  exact  content, 
no  more  and  no  less,  from  the  first  into  the  second  guaranty,  so 
that  Congress  and  now  the  states  are  as  broadly  restricted  concern- 
ing the  one  as  they  are  regarding  the  other.  .  .  . 
.  .  .  Accordingly,  daily  religious  education  commingled  with  secu- 
lar is  "religion"  within  the  guaranty's  comprehensive  scope.  So  are 
religious  training  and  teaching  in  whatever  form.  The  word  con- 
notes the  broadest  content,  determined  not  by  the  form  or  formality 
of  the  teaching  or  where  it  occurs,  but  by  its  essential  nature  re- 
gardless of  those  details. 

"Religion"  has  the  same  broad  significance  in  the  twin  prohibi- 
tion concerning  "an  establishment."  The  Amendment  was  not 
duplicitous.  "Religion"  and  "establishment"  were  not  used  in  any 
formal  or  technical  sense.  The  prohibition  broadly  forbids  state 
support,  financial  or  other,  of  religion  in  any  guise,  form  or  degree. 
It  outlaws  all  use  of  public  funds  for  religious  purposes.11 

With  this  broaa  definition  of  "an  establishment  of  religion," 
which  agrees  with  the  majority  opinion  and  with  the  historical 
facts,  the  minority  opinion  went  on  to  apply  th^sf  meaning  to 
the  use  of  public  funds  for  transportation  of  children  to  a 
religious  school: 

Does  New  Jersey's  action  furnish  support  for  religion  by  use 
of  the  taxing  power?  Certainly  it  does,  if  the  test  remains  undiluted 
as  Jefferson  and  Madison  made  it,  that  money  taken  by  taxation 
from  one  is  not  to  be'used  or  given  to  support  another's  religious 
training  or  belief,  or  indeed  one's  own.  Today  as  then  the  furnish- 
ing of  "contributions  of  money  for  the  propagation  of  opinions 
which  he  disbelieves"  is  the  forbidden  exaction;  and  the  prohibition 
is  absolute  for  whatever  measure  brings  that  consequence  and 
whatever  amount  may  be  sought  or  given  to  that  end. 

The  funds  used  here  were  raised  by  taxation.  The  Court  does 
not  dispute,  nor  could  it,  that  their  use  does  in  fact  give  aid  and 
encouragement  to  religious  instruction.  It  only  concludes  that  this 
aid  is  not  "support"  in  law.  But  Madison  and  Jefferson  were  con- 
cerned with  aid  and  support  in  fact,  not  as  a  legal  conclusion  "en- 
tangled in  precedents."  Remonstrance,  Par.  3.  Here  parents  pay 
money  to  send  their  children  to  parochial  schools  and  funds  raised 
by  taxation  are  used  to  reimburse  them.   This  not  only  helps  the 
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children  to  get  to  school  and  the  parents  to  send  them.  It  aids  them 
in  a  substantial  way  to  get  the  very  thing  which  they  are  sent  to  the 
particular  school  to  secure,  namely,  religious  training  and  teaching. 

Believers  of  all  faiths,  and  others  who  do  not  express  their  feel- 
ing toward  ultimate  issues  of  existence  in  any  creedal  form,  pay  the 
New  Jersey  tax.  When  the  money  so  raised  is  used  to  pay  for 
transportation  to  religious  schools,  the  Catholic  taxpayer  to  the  ex- 
tent of  his  proportionate  share  pays  for  the  transportation  of 
Lutheran,  Jewish  and  otherwise  religiously  affiliated  children  to 
receive  their  non-Catholic  religious  instruction.  Their  parents  like- 
wise pay  proportionately  for  the  transportation  of  Catholic  children 
to  receive  Catholic  instruction.  Each  thus  contributes  to  "the  propa- 
gation of  opinions  which  he  disbelieves"  in  so  far  as  their  religions 
differ,  as  do  others  who  accept  no  creed  without  regard  to  those 
differences.  Each  thus  pays  taxes  also  to  support  the  teaching  of 
his  own  religion,  an  exaction  equally  forbidden  since  it  denies 
"the  comfortable  liberty"  of  giving  one's  contribution  to  the  particu- 
lar agency  of  instruction  he  approves. 

New  Jersey's  action  therefore  exactly  fits  the  type  of  exaction  and 
the  kind  of  evil  at  which  Madison  and  Jefferson  struck.  Under  the 
test  they  framed  it  cannot  be  said  that  the  cost  of  transportation  is 
no  part  of  the  cost  of  education  or  of  the  religious  instruction  given. 
That  it  is  a  substantial  and  a  necessary  element  is  shown  most 
plainly  by  the  continuing  and  increasing  demand  for  the  state  to 
assume  it.  Nor  is  there  pretense  that  it  relates  only  to  the  secular 
and  the  religious  instruction.  It  is  precisely  because  the  instruction 
is  religious  and  relates  to  a  particular  faith,  whether  one  or  another, 
that  parents  send  their  children  to  religious  schools  under  the 
Pierce  doctrine.  And  the  very  purpose  of  the  state's  contribution 
is  to  defray  the  cost  of  conveying  the  pupil  to  the  place  where  he 
will  receive  not  simply  secular,  but  also  and  primarily  religious, 
teaching  and  guidance. 

Indeed  the  view  is  sincerely  avowed  by  many  of  various  faiths, 
that  the  basic  purpose  of  all  education  is  or  should  be  religious, 
that  the  secular  cannot  be  and  should  not  be  separated  from  the 
religious  phase  and  emphasis.  Hence,  the  inadequacy  of  public 
or  secular  education  and  the  necessity  for  sending  the  child  to  a 
school  where  religion  is  taught.  But  whatever  may  be  the  philos- 
ophy or  its  justification,  there  is  undeniably  an  admixture  of  re- 
ligious with  secular  teaching  in  all  such  institutions.  That  is  the 
very  reason  for  their  being.  Certainly  for  purposes  of  constitution- 
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ality  we  cannot  contradict  the  whole  basis  of  the  ethical  and  educa- 
tional convictions  of  people  who  believe  in  religious  schooling. 

Yet  this  very  admixture  is  what  was  disestablished  when  the 
First  Amendment  forbade  "an  establishment  of  religion."  Com- 
mingling the  religious  with  the  secular  teaching  does  not  divest 
the  whole  of  its  religious  permeation  and  emphasis  or  make  them 
of  minor  part,  if  proportion  were  material.  Indeed,  on  any  other 
view,  the  constitutional  prohibition  always  could  be  brought  to 
naught  by  adding  a  modicum  of  the  secular. 

An  appropriation  from  the  public  treasury  to  pay  the  cost  of 
transportation  to  Sunday  school,  to  weekday  special  classes  at  the 
church  or  parish  house,  or  to  the  meetings  of  various  young  people's 
religious  societies,  such  as  the  Y.  M.  C.  A.,  the  Y.  W.  C.  A.,  the 
Y.  M.  H.  A.,  the  Epworth  League,  could  not  withstand  the  con- 
stitutional attack.  This  would  be  true,  whether  or  not  secular 
activities  were  mixed  with  the  religious.  If  such  an  appropriation 
could  not  stand,  then  it'  is  hard  to  see  how  one  becomes  valid  for 
the  same  thing  upon  the  more  extended  scale  of  daily  instruction. 
Surely  constitutionality  does  not  turn  on  where  or  how  often  the 
mixed  teaching  occurs. 

Finally,  transportation,  where  it  is  needed,  is  as  essential  to 
education  as  any  other  element.  Its  cost  is  as  much  a  part  of  the 
total  expense,  except  at  times  in  amount,  as  the  cost  of  textbooks, 
of  school  lunches,  of  athletic  equipment,  of  writing  and  other 
materials;  indeed  of  all  other  items  composing  the  total  burden. 
Now  as  always  the  core  of  the  educational  process  is  the  teacher- 
pupil  relationship.  Without  this  the  richest  equipment  and  facilities 
would  go  for  naught.  See  Judd  v.  Board  of  Education,  278  N.  Y. 
200,  212.  .  .  .  But  the  proverbial  Mark  Hopkins  conception  no 
longer  suffices  for  the  country's  requirements.  Without  buildings, 
without  equipment,  without  library,  textbooks  and  other  materials, 
and  without  transportation  to  bring  teacher  and  pupil  together  in 
such  an  effective  teaching  environment,  there  can  be  not  even  the 
skeleton  of  what  our  times  require.  Hardly  can  it  be  maintained  that 
transportation  is  the  least  essential  of  these  items,  or  that  it  does 
not  in  fact  aid,  encourage,  sustain  and  support,  just  as  they  do,  the 
very  process  which  is  its  purpose  to  accomplish.  No  less  essential 
is  it,  or  the  payment  of  its  cost,  than  the  very  teaching  in  the  class- 
room or  payment  of  the  teacher's  sustenance.  Many  types  of 
equipment,  now  considered  essential,  better  could  be  done  without. 

For  me,  therefore,  the  feat  is  impossible  to  select  so  indispensable 
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an  item  from  the  composite  of  total  costs,  and  characterize  it  as 
not  aiding,  contributing  to,  promoting  or  sustaining  the  propaga- 
tion of  beliefs  which  it  is  the  very  end  of  all  to  bring  about.  Unless 
this  can  be  maintained,  and  the  Court  does  not  maintain  it,  the  aid 
thus  given  is  outlawed.  Payment  of  transportation  is  no  more,  nor 
is  it  any  the  less  essential  to  education,  whether  religious  or  secular, 
than  payment  for  tuitions,  for  teachers'  salaries,  for  buildings,  equip- 
ment and  necessary  materials.  Nor  is  it  any  the  less  directly  related, 
in  a  school  giving  religious  instruction,  to  the  primary  religious 
objective  all  those  essential  items  of  cost  are  intended  to  achieve. 
No  rational  line  can  be  drawn  between  payment  for  such  larger, 
but  not  more  necessary,  items  and  payment  for  transportation.  The 
only  line  that  can  be  so  drawn  is  one  between  more  dollars  and 
less.  Certainly  in  this  realm  such  a  line  can  be  no  valid  constitutional 
measure.  Murdoch  v.  Pennsylvania,  319  U.  S.  105;  Thomas  v. 
Collins,  323  U.  S.  516.  Now,  as  in  Madison's  time,  not  the  amount 
but  the  principle  of  assessment  is  wrong.  Remonstrance,  Par.  3. 

But  we  are  told  that  the  New  Jersey  statute  is  valid  in  its  present 
application  because  the  appropriation  is  for  a  public,  not  a  private 
purpose,  namely,  the  promotion  of  education,  and  the  majority 
accept  this  idea  in  the  conclusion  that  all  we  have  here  is  "public 
welfare  legislation."  If  that  is  true  and  the  Amendment's  force  can 
be  thus  destroyed,  what  has  been  said  becomes  all  the  more 
pertinent.  For  then  there  could  be  no  possible  objection  to  more 
extensive  support  of  religious  education  by  New  Jersey. 

//  the  fact  alone  be  determinative  that  religious  schools  are  en- 
gaged in  education,  thus  promoting  the  general  and  individual 
welfare,  together  with  the  legislature's  decision  that  the  payment 
of  public  moneys  for  their  aid  makes  their  work  a  public  function, 
then  /  can  see  no  possible  basis,  except  one  of  dubious  legislative 
policy,  for  the  state's  refusal  to  make  full  appropriation  for  sup- 
port of  private,  religious  schools,  just  as  is  done  for  public  instruc- 
tion. There  could  not  be,  on  that  basis,  valid  constitutional  ob- 
jection. 

Of  course  paying  the  cost  of  transportation  promotes  the  general 
cause  of  education  and  the  welfare  of  the  individual.  So  does  pay- 
ing all  other  items  of  educational  expense.  And  obviously,  as  the 
majority  say,  it  is  much  too  late  to  urge  that  legislation  designed 
to  facilitate  the  opportunities  of  children  to  secure  education  serves 
no  public  purpose.    Our  nation-wide  system  of  public  education 
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rests  on  the  contrary  view,  as  do  all  grants  in  aid  of  education, 
public  or  private,  which  is  not  religious  in  character. 

These  things  are  beside  the  real  question.  They  have  no  possible 
materiality  except  to  obscure  the  all-pervading,  inescapable  issue. 
Cf.  Cochran  v.  Board  of  Education,  supra.  Stripped  of  its  religious 
phase,  the  case  presents  no  substantial  federal  question.  Ibid.  The 
public  function  argument,  by  casting  the  issue  in  terms  of  promot- 
ing the  general  cause  of  education  and  the  welfare  of  the  individual, 
ignores  the  religious  factor  and  its  essential  connection  with  the 
transportation,  thereby  leaving  out  the  only  vital  element  in  the 
case.  So  of  course  do  the  "public  welfare"  and  "social  legislation" 
ideas,  for  they  come  to  the  same  thing. 

This  is  not  therefore  just  a  little  case  over  bus  fares.  In  para- 
phrase of  Madison,  distant  as  it  may  be  in  its  present  form  from 
a  complete  establishment  of  religion,  it  differs  from  it  only  in 
degree;  and  is  the  first  step  in  that  direction.19, 

Mr.  Justice  Rutledge  insisted  that  discrimination  does  not 
result  from  denying  transportation  aid  to  parochial  school 
children : 

No  one  conscious  of  religious  values  can  be  unsympathetic 
toward  the  burden  which  our  constitutional  separation  puts  on 
parents  who  desire  religious  instruction  mixed  with  secular  for 
their  children.  They  pay  taxes  for  others'  children's  education,  at 
the  same  time  the  added  cost  of  instruction  for  their  own.  Nor 
can  one  happily  see  benefits  denied  to  children  which  others  receive, 
because  in  conscience  they  or  their  parents  for  them  desire  a  differ- 
ent kind  of  training  others  do  not  demand. 

But  if  those  feelings  should  prevail,  there  would  be  an  end  to 
our  historic  constitutional  policy  and  command.  No  more  unjust 
or  discriminatory  in  fact  is  it  to  deny  attendants  at  religious  schools 
the  cost  of  their  transportation  than  it  is  to  deny  them  tuition,  sus- 
tenance for  their  teachers,  or  any  other  educational  expense  which 
others  receive  at  public  cost.  Hardship  in  fact  there  is  which  none 
can  blink.  But,  for  assuring  to  those  who  undergo  it  the  greater, 
the  most  comprehensive  freedom,  it  is  one  written  by  design  and 
firm  intent  into  our  basic  law. 

Of  course  discrimination  in  the  legal  sense  does  not  exist.  The 
child  attending  the  religious  school  has  the  same  right  as  any  other 
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to  attend  the  public  school.  But  he  foregoes  exercising  it  because 
the  same  guaranty  which  assures  this  freedom  forbids  the  public 
school  or  any  agency  of  the  state  to  give  or  aid  him  in  securing  the 
religious  instruction  he  seeks. 

Were  he  to  accept  the  common  school,  he  would  be  the  first 
to  protest  the  teaching  there  of  any  creed  or  faith  not  his  own. 
And  it  is  precisely  for  the  reason  that  their  atmosphere  is  wholly 
secular  that  children  are  not  sent  to  public  schools  under  the 
Pierce  doctrine.  But  that  is  a  constitutional  necessity,  because  we 
have  staked  the  very  existence  of  our  country  on  the  faith  that 
complete  separation  between  the  state  and  religion  is  best  for  the 
state  and  best  for  religion.  Remonstrance,  Par.  8,  12. 

That  policy  necessarily  entails  hardship  upon  persons  who  forego 
the  right  to  educational  advantages  the  state  can  supply  in  order 
to  secure  others  it  is  precluded  from  giving.  Indeed  this  may 
hamper  the  parent  and  the  child  forced  by  conscience  to  that 
choice.  But  it  does  not  make  the  state  unneutral  to  withhold  what 
the  Constitution  forbids  it  to  give.  On  the  contrary  it  is  only  by 
observing  the  prohibition  rigidly  that  the  state  can  maintain  its 
neutrality  and  avoid  partisanship  in  the  dissensions  inevitable  when 
sect  opposes  sect  over  demands  for  public  moneys  to  further  re- 
ligious education,  teaching  or  training  in  any  form  or  degree, 
directly  or  indirectly.  Like  St.  Paul's  freedom,  religious  liberty 
with  a  great  price  must  be  bought.  And  for  those  who  exercise  it 
most  fully,  by  insisting  upon  religious  education  for  their  children 
mixed  with  secular,  by  the  terms  of  \  our  Constitution  the  price  is 
greater  than  for  others.19 

Finally,  Rutledge  correctly  saw  that  multiple  establishment 
is  outlawed  by  the  principle  of  separation  along  with  single 
establishment: 

The  problem  then  cannot  be  cast  in  terms  of  legal  discrimination 
or  its  absence.  This  would  be  true,  even  though  the  state  in  giving 
aid  should  treat  all  religious  instruction  alike.  Thus,  if  the  present 
statute  and  its  application  were  shown  to  apply  equally  to  all  re- 
ligious schools  of  whatever  faith,  yet  in  the  light  of  our  tradition 
it  could  not  stand.  For  then  the  adherent  of  one  creed  still  would 
pay  for  the  support  of  another,  the  childless  taxpayer  with  others 
more  fortunate.  Then  too  there  would  seem  to  be  no  bar  to  making 
appropriations  for  transportation  and  other  expenses  of  children 
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attending  public  or  other  secular  schools,  after  hours  in  separate 
places  and  classes  for  their  exclusively  religious  instruction.  The 
person  who  embraces  no  creed  also  would  be  forced  to  pay  for 
teaching  what  he  does  not  believe.  Again,  it  was  the  furnishing  of 
"contributions  of  money  for  the  propagation  of  opinions  which  he 
disbelieves"  that  the  fathers  outlawed.  That  consequence  and 
effect  are  not  removed  by  multiplying  to  all-inclusive ness  the  sects 
for  which  support  is  exacted.  The  Constitution  requires,  not  com- 
prehensive identification  of  state  with  religion,  but  complete  separa- 
tion. 20 

In  a  separate  dissenting  opinion  Mr.  Justice  Jackson  effec- 
tively stated  a  position  that  corresponded  with  that  of  Rut- 
ledge:  / 

It  is  of  no  importance  in  this  situation  whether  the  beneficiary 
of  this  expenditure  of  tax-raised  funds  is  primarily  the  parochial 
school  and  incidentally  the  pupil,  or  whether  the  aid  is  directly 
bestowed  on  the  pupil  with  indirect  benefits  to  the  school.  The 
state  cannot  maintain  a  Church  and  it  can  no  more  tax  its  citizens 
to  furnish  free  carriage  to  those  who  attend  a  Church.  The  prohibi- 
tion against  establishment  of  religion  cannot  be  circumvented  by 
a  subsidy,  bonus  or  reimbursement  of  expense  to  individuals  for 
receiving  religious  instruction  and  indoctrination.  .  .  . 

Of  course,  the  state  may  pay  out  tax-raised  funds  to  relieve 
pauperism,  but  it  may  not  under  our  Constitution  do  so  to  induce 
or  reward  piety.  It  may  spend  funds  to  secure  old  age  against 
want,  but  it  may  not  spend  funds  to  secure  religion  against  skep- 
ticism. It  may  compensate  individuals  for  loss  of  employment,  but 
it  cannot  compensate  them  for  adherence  to  a  creed. 

It  seems  to  me  that  the  basic  fallacy  in  the  Court's  reasoning, 
which  accounts  for  its  failure  to  apply  the  principles  it  avows,  is 
in  ignoring  the  essentially  religious  test  by  which  beneficiaries  of 
this  expenditure  are  selected.  A  policeman  protects  a  Catholic,  of 
course  —  but  not  because  he  is  a  Catholic;  it  is  because  he  is  a 
man  and  a  member  of  our  society.  The  fireman  protects  the 
Church  school  —  but  not  because  it  is  a  Church  school;  it  is  be- 
cause it  is  property,  part  of  the  assets  of  our  society.  Neither 
the  fireman  nor  the  policeman  has  to  ask  before  he  renders  aid 
"Is  this  man  or  building  identified  with  the  Catholic  Church?"  .  .  . 
I  agree  that  this  Court  has  left,  and  always  should  leave  to  each 
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state,  great  latitude  in  deciding  for  itself,  in  the  light  of  its  own 
conditions,  what  shall  be  public  purposes  in  its  scheme  of  things. 
It  may  socialize  utilities  and  economic  enterprises  and  make 
taxpayers'  business  out  of  what  conventionally  had  been  pri- 
vate business.  It  may  make  public  business  of  individual  weU 
fare,  health,  education,  entertainment  or  security.  But  it  can- 
not make  public  business  of  religious  worship  or  instruction,  or  of 
attendance  at  religious  institutions  of  any  character.  There  is  no 
answer  to  the  proposition,  more  fully  expounded  by  Mr.  Justice 
Rutledge,  that  the  effect  of  the  religious  freedom  Amendment 
to  our  Constitution  was  to  take  every  form  of  propagation  of  re- 
ligion out  of  the  realm  of  things  which  could  directly  or  indirectly 
be  made  public  business  and  thereby  be  supported  in  whole  or  in 
part  at  taxpayers'  expense.  That  is  a  difference  which  the  Constitu- 
tion sets  up  between  religion  and  almost  every  other  subject  matter 
of  legislation,  a  difference  which  goes  to  the  very  root  of  religious 
freedom  and  which  the  Court  is  overlooking  today.  .  .  . 

This  policy  of  our  Federal  Constitution  has  never  been  wholly 
pleasing  to  most  religious  groups.  They  all  are  quick"  to  invoke 
its  protections;  they  all  are  irked  when  they  feel  its  restraints.  .  .  . 

But  we  cannot  have  it  both  ways.  Religious  teaching  cannot  be 
a  private  affair  when  the  state  seeks  to  impose  regulations  which 
infringe  on  it  indirectly,  and  a  public  affair  when  it  comes  to  taxing 
citizens  of  one  faith  to  aid  another,  or  those  of  no  faith  to  aid  all. 
If  these  principles  seem  harsh  in  prohibiting  aid  to  Catholic  edu- 
cation, it  must  not  be  forgotten  that  it  is  the  same  Constitution 
that  alone  assures  Catholics  the  right  to  maintain  these  schools  at 
all  when  predominant  local  sentiment  would  forbid  them.  Pierce 
v.  Society  of  Sisters,  268  U.  S.  510.  Nor  should  I  think  that  those 
who  have  done  so  well  without  this  aid  would  want  to  see  this 
separation  between  Church  and  State  broken  down.  //  the  state 
may  aid  these  religious  schools,  it  may  therefore  regulate  them. 
Many  groups  have  sought  aid  from  tax  funds  only  to  find  that  it 
carried  political  controls  with  it.  Indeed  this  Court  has  declared 
that  "It  is  hardly  lack  of  due  process  for  the  Government  to  regulate 
that  which  it  subsidizes."   Wickard  v.  Filburn,  317  U.  S.  Ill,  131. 

But  in  any  event,  the  great  purposes  of  the  Constitution  do  not 
depend  on  the  approval  or  convenience  of  those  they  restrain.  I 
cannot  read  the  history  of  the  struggle  to  separate  political  from 
ecclesiastical  affairs,  well  summarized  in  the  opinion  of  Mr.  Jus- 
tice Rutledge  in  which  I  generally  concur,  without  a  conviction 
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that  the  Court  today  is  unconsciously  giving  the  clock's  hands  a 
backward  turn.21 

When  the  arguments  of  the  majority  and  minority  opinions 
are  thus  seen  in  historical  perspective,  it  seems  clear  that  the 
minority  opinion  rests  more  securely  upon  a  sound  historical 
interpretation  of  the  meaning  of  establishment.  Indirect  aid 
for  the  support  of  religion  is  an  establishment  of  religion  as 
fully  as  is  direct  aid.  The  majority  decision  in  the  Everson 
case  may  now  open  the  way  for  increased  efforts  in  the  states 
to  obtain  transportation  for  parochial  school  children.  More- 
over, the  prospect  of  federal  aid  to  education  will  stimulate 
the  drive  to  divert  larger  and  larger  amounts  of  public  funds 
into  indirect  aid  of  sectarian  education.  Those  who  are  con- 
cerned with  the  future  of  religious  freedom  and  of  public  edu- 
cation may  properly  ask  where  will  it  end  and  what  will 
become  of  the  meaning  of  separation  of  church  and  state?  The 
historical  evidence  points  to  the  minority  opinion  as  a  sound 
basis  for  wise  public  policy  as  choices  confront  the  people  of 
the_several  states. 

The  two  most  recent  state  supreme  court  decisions  took  this 
position  when  they  followed  the  minority  opinion  of  the  Ever- 
son case  rather  than  the  majority.  The  Iowa  supreme  court 
upheld  the  lower  courts  and  the  attorney  general's  ruling  that 
transportation  to  parochial  schools  was  unconstitutional: 

We  believe  that  the  school  laws  of  the  state  concern  only  the 
public  schools  unless  otherwise  expressly  indicated,  and  do  and  can 
apply  only  to  the  schools  within  the  purview  of  the  school  statutes, 
or  under  the  control  or  jurisdiction  of  school  officials,  and  that  this 
would  apply  to  transportation.22 

The  Washington  Supreme  Court  in  1949  specifically  re- 
jected the  Everson  majority  and  asserted  that  the  Washington 
Constitution  ruled  out  transportation  of  children  to  religious 
schools  at  public  expense: 
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Our  own  state  constitution  provides  that  no  public  money  or 
property  shall  be  used  in  support  of  institutions  wherein  the  tenets 
of  a  particular  religion  are  taught.  Although  the  decisions  of  the 
United  States  supreme  court  are  entitled  to  the  highest  considera- 
tion as  they  bear  on  related  questions  before  this  court,  we  must, 
in  light  of  the  clear  provisions  of  our  state  constitution  and  our 
decisions  thereunder,  respectfully  disagree  with  those  portions  of 
the  Everson  majority  opinion  which  might  be  construed,  in  the 
abstract,  as  stating  that  transportation,  furnished  at  public  expense, 
to  children  attending  religious  schools,  is  not  in  support  of  such 
schools.  While  the  degree  of  support  necessary  to  constitute  an 
establishment  of  religion  under  the  First  Amendment  to  the  Federal 
constitution  is  foreclosed  from  consideration  by  reason  of  the  de- 
cision in  the  Everson  case,  supra,  we  are  constrained  to  hold  that 
the  Washington  constitution  although  based  upon  the  same  pre- 
cepts, is  a  clear  denial  of  the  rights  herein  asserted  by  appellants.23 


Free  Textbooks 

Although  the  practice  of  providing  textbooks  at  public  ex- 
pense for  children  in  religious  schools  is  much  less  widespread 
than  transportation,  it  has  been  important  because  of  the 
"child  benefit"  principle  involved  in  some  of  the  prominent 
court  cases  on  this  subject.  In  1947  only  five  states  used  pub- 
lic funds  to  provide  free  textbooks  to  parochial  school  children. 
These  were  Louisiana,  Mississippi,  New  Mexico,  Oregon,  and 
West  Virginia.  If  federal  aid  should  allow  federal  funds  to  be 
used  for  such  auxiliary  services  as  free  textbooks  the  practice 
would  undoubtedly  spread  among  the  states. 

One  of  the  earliest  modern  court  cases  to  be  decided  on  this 
issue  was  in  New  York  in  1 922  when  the  court  held  that  furn- 
ishing books  to  pupils  in  parochial  schools  was  a  violation  of 
the  constitutional  separation  of  church  and  state: 

The  school  is  not  the  building  and  its  equipment;  it  is  the  organi- 
zation, the  union  of  all  the  elements  in  the  organization,  to  furnish 
education  in  some  branch  of  learning.  ...  It  is  the  institution,  and 
the  teachers  and  scholars  together,  that  make  it  up.  The  pupils  are 
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a  part  of  the  school.  .  .  .  It  seems  to  us  to  be  giving  a  strained  and 
unusual  meaning  to  words  if  we  hold  that  the  books  and  the  ordi- 
nary school  supplies,  when  furnished  for  the  use  of  pupils,  is  a  fur- 
nishing to  the  pupils,  and  not  a  furnishing  in  aid  or  maintenance  of 
a  school  of  learning.  It  seems  very  plain  that  such  furnishing  is  at 
least  indirectly  in  aid  of  the  institution,  and  that,  if  not  in  actual  vio- 
lation of  the  words,  it  is  in  violation  of  the  true  intent  and  meaning, 
of  the  Constitution,  and  in  consequence  equally  unconstitutional.24 

Two  other  important  court  cases,  however,  went  the  other 
way,  one  in  Louisiana  and  one  in  Mississippi.  The  Cochran 
case  in  Louisiana  was  especially  important  for  the  formulation 
of  the  "child  benefit"  theory  which  was  later  upheld  in  the 
United  States  Supreme  Court  in  1930. 

The  Louisiana  supreme  court  had  argued  that  the  textbooks 
went  to  the  child  and  thus  did  not  aid  the  school: 

One  may  scan  the  acts  in  vain  to  ascertain  where  any  money  is 
appropriated  for  the  purchase  of  school  books  for  the  use  of  any 
church,  private,  sectarian,  or  even  public  school.  The  appropria- 
tions were  made  for  the  specific  purpose  of  purchasing  school  books 
for  the  use  of  the  school  children  of  the  state,  free  of  cost  to  them. 
It  was  for  their  benefit  and  the  resulting  benefit  to  the  state  that  the 
appropriations  were  made.  True,  these  children  attend  some  school, 
public  or  private,  the  latter,  sectarian  or  non-sectarian,  and  that  the 
books  are  to  be  furnished  them  for  their  use,  free  of  cost,  whichever 
they  attend.  The  schools,  however,  are  not  the  beneficiaries  of  these 
appropriations.  It  is  also  true  that  the  sectarian  schools,  which 
some  of  the  children  attend,  instruct  their  pupils  in  religion,  and 
books  are  used  for  that  purpose,  but  one  may  search  diligently 
the  acts,  though  without  result,  in  an  effort  to  find  anything  to  the 
effect  that  it  is  the  purpose  of  the  state  to  furnish  religious  books 
for  the  use  of  such  children.  .  .  .  What  the  statutes  contemplate  is 
that  the  same  books  that  are  furnished  children  attending  public 
schools  shall  be  furnished  children  attending  private  schools.  This 
is  the  only  practical  way  of  interpreting  and  executing  the  statutes, 
and  this  is  what  the  state  board  of  education  is  doing.  Among  these 
books,  naturally,  none  is  to  be  expected  adapted  to  religious  instruc- 
tion.25 
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The  opinion  of  the  Supreme  Court  of  the  United  States  on 
the  Cochran  case,  written  by  Chief  Justice  Hughes,  upheld 
the  Louisiana  court  under  the  due  process  clause  of  the  Four- 
teenth Amendment,  arguing  that  the  textbooks  served  a  public 
rather  than  a  private  function.  The  issue  of  the  First  Amend- 
ment was  not  raised: 

Viewing  the  statute  as  having  the  effect  thus  attributed  to  it,  we 
can  not  doubt  that  the  taxing  power  of  the  State  is  exerted  for  a 
public  purpose.  The  legislation  does  not  segregate  private  schools, 
or  their  pupils,  as  its  beneficiaries  or  attempt  to  interfere  with  any 
matters  of  exclusively  private  concern.  Its  interest  is  education, 
broadly;  its  method,  comprehensive.  Individual  interests  are  aided 
only  as  the  common  interest  is  safeguarded.26 

Thus  it  can  be  seen  that  the  Cochran  case  affirmed  a  prin- 
ciple that  did  not  involve  the  First  Amendment.  This  fact 
makes  it  all  the  more  clear  that  the  majority  opinion  in  the 
Everson  case  neglected  the  essentially  religious  aspect  of  the 
question  of  auxiliary  services,  as  the  minority  in  Everson 
claimed: 

If  it  is  part  of  the  state's  function  to  supply  to  religious  schools 
or  their  patrons  the  smaller  items  of  educational  expense,  because 
the  legislature  may  say  they  perform  a  public  function,  it  is  hard 
to  see  why  the  larger  ones  also  may  not  be  paid.  Indeed,  it  would 
seem  even  more  proper  and  necessary  for  the  state  to  do  this.  For 
if  one  class  of  expenditures  is  justified  on  the  ground  that  it  sup- 
ports the  general  cause  of  education  or  benefits  the  individual,  or 
can  be  made  to  do  so  by  legislative  declaration,  so  even  more  cer- 
tainly would  be  the  other.  To  sustain  payment  for  transportation 
to  school,  for  textbooks,  for  other  essential  materials,  or  perhaps 
for  school  lunches,  and  not  for  what  makes  all  these  things  effective 
for  their  intended  end,  would  be  to  make  a  public  function  of  the 
smaller  items  and  their  cumulative  effect,  but  to  make  wholly  pri- 
vate in  character  the  larger  things  without  which  the  smaller  could 
have  no  meaning  or  use.27 
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Federal  Aid  to  Education 

The  question  of  providing  public  funds  for  such  indirect  aid 
or  "auxiliary  services"  to  parochial  school  children  as  trans- 
portation, textbooks,  and  health  services  became  a  national 
issue  rather  than  simply  state-wide  when  federal  aid  to  educa- 
tion entered  the  picture.  Here,  above  all,  should  the  historical 
evidence  be  kept  clearly  in  the  forefront  of  public  policy- 

I  making^  Xhe  proponents  of  separation  argue  that  unless  the 
principle  is  upheld  that  indirect  aid  to  parochial  schools  is 
an  establishment  of  religion  along  with  direct  aid,  there  is 
no  logical  stopping  point  in  providing  non-instructional  serv- 
ices. If  public  and  parochial  schools  share  alike,  except  for 
payment  of  teachers'  salaries,  what  is  to  prevent  payment  of 
public  funds  to  private  schools  for  school  buildings,  operation 
and  maintenance  costs,  libraries,  recreation,  equipment,  and 
other  expenses  in  addition  to  health  and  medical  care,  trans- 
portation, and  textbooks?  Indeed,  if  the  child's  needs  for 
education  are  the  only  consideration  and  are  to  be  divorced 

I  from  the  religious  question,  why  not  provide  for  teachers' 
salaries  too?  This  is  the  logic  of  the  "child  benefit"  theory  as 
held  by  proponents  of  "co-operation"  between  church  and 
state.  This  logic  could  easily  be  derived  from  the  decision  of 
a  Mississippi  court  in  1941  which  followed  the  lead  of  the 
Cochran  case  in  Louisiana: 

The  religion  to  which  children  of  school  age  adhere  is  not  sub- 
ject to  control  by  the  state;  but  the  children  themselves  are  subject 
to  its  control.  //  the  pupil  may  fulfil  its  duty  to  the  state  by  attend- 
ing a  parochial  school  it  is  difficult  to  see  why  the  state  may  not 
fulfil  its  duty  to  the  pupil  by  encouraging  it  "by  all  suitable  means." 
The  state  is  under  a  duty  to  ignore  the  child's  creed,  but  not  its 
need.  It  cannot  control  what  one  child  may  think,  but  it  can  and 
must  do  all  it  can  to  teach  the  child  how  to  think.  The  state  which 
allows  the  pupil  to  subscribe  to  any  religious  creed  should  not,  be- 
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cause  of  his  exercise  of  this  right,  proscribe  him  from  benefits  com- 
mon to  all.28 

The  details  of  the  struggle  over  federal  aid  in  recent  years 
cannot  be  considered  here  in  detail.29  It  is  clearly  evident, 
however,  that  the  religious  controversy  has  been  one  of  the 
major  stumbling  blocks  which  has  delayed  the  passage  of 
federal  aid  bills  since  the  First  World  War.  Now  it  can  no 
longer  be  denied  that  the  religious  issue  has  become  the 
foremost  cause  of  delay  in  federal  aid  since  the  end  of  the 
Second  World  War.  The  basic  issue  has  been  whether  or  not 
"auxiliary  services"  for  non-public  schools  should  be  included 
in  federal  aid  along  with  funds  for  public  schools. 

This  issue  in  its  extreme  forms  has  been  defined  as  follows: 
One  position  has  said  that  federal  aid  should  go  to  public 
schools  only;  the  other  position  has  said  that  federal  aid  should 
go  equally  or  fairly  to  public  and  parochial  schools  alike. 
However,  neither  of  these  extreme  views  could  make  much 
headway.  Then  in  the  seventy-ninth  Congress  in  1946  the 
issue  was  defined  somewhat  differently,  and  a  formula  was 
worked  out  to  allow  the  states  to  decide  for  what  purposes 
federal  aid  should  be  used,  on  the  basis  that  each  state  could 
use  federal  funds  for  any  purpose  for  which  state  funds  could 
constitutionally  and  legally  be  used.  This  formula  was  em- 
bodied in  an  amendment  to  the  Senate  bill  SI 81  supported 
by  the  National  Education  Association.  In  opposition  to 
this  bill  was  S2499  which  provided  that  federal  funds  could 
be  used  for  such  non-instructional  purposes  as  transportation, 
textbooks,  and  health  services,  such  funds  to  be  disbursed  in- 
dependently of  public  educational  authorities  in  those  states 
that  prohibited  state  funds  for  parochial  schools.  In  this  way 
the  federal  funds  would  go  directly  to  the  religious  and  non- 
public authorities.   Neither  bill  passed  the  Senate. 

In  the  eightieth  Congress  the  same  question  came  up  again 
in  substantially  the  same  form.    S472  followed  the  formula 
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of  SI  8 1  to  allow  the  states  to  decide  the  use  of  federal  funds  for 
religious  schools;  whereas  S717  would  have  allowed  the 
federal  government  to  by-pass  state  authorities  and  grant 
federal  subsidies  for  non-instructional  purposes  directly  to 
parochial  schools  wherever  state  law  prohibited  state  funds  for 
religious  schools.  Finally,  in  April  1948  bill  S472  was  passed 
by  the  Senate,  the  first  bill  for  general  federal  aid  to  pass  either 
house  of  Congress  since  the  nineteenth  century.  The  House, 
however,  did  not  take  action  on  federal  aid  in  the  eightieth 
Congress. 

In  the  first  session  of  the  eighty-first  Congress  the  Senate 
on  May  5,  1949  by  the  overwhelming  vote  of  58  to  15  quickly 
passed  S246,  which  followed  the  formula  of  S472,  but  when 
the  question  came  up  in  House  committee  a  violent  religious 
controversy  was  set  off.  Hearings  were  held  by  the  House 
Committee  on  Education  and  Labor,  and  then  on  June  7 
the  House  Subcommittee  on  Federal  Aid  to  Education  re- 
ported favorably  on  HR4643  (the  Barden  bill)  which  pro- 
vided for  federal  funds  to  be  used  for  current  expenditures 
of  public  schools  only.  It  explicitly  ruled  out  transportation 
and  health  services  from  the  meaning  of  "current  expenditures." 

The  press  and  Congress  were  flooded  with  letters  and  com- 
ments on  both  sides  of  the  issue.  Meanwhile,  on  August  1, 
1949,  a  new  bill  was  introduced  (HR5838)  which  would  re- 
quire 10  per  cent  of  the  annual  federal  aid  to  be  used  for 
auxiliary  services  (transportation,  textbooks,  and  health)  to 
all  school  children,  and  in  those  states  where  public  funds 
could  not  be  legally  used  for  parochial  schools  the  federal 
government  was  to  make  the  payments  directly  to  the  parochial 
and  private  schools.  In  the  midst  of  the  furor  the  House 
Committee  on  Education  and  Labor  failed  to  report  to  the 
House.  Thus  the  matter  died  with  the  end  of  the  first  session 
of  the  eighty-first  Congress. 

The  drive  for  federal  funds  for  parochial  school  children 


176         AMERICAN  TRADITION  IN  RELIGION  AND  EDUCATION 

seems  to  be  trying  to  lump  all  auxiliary  services  together  in 
one  federal  aid  bill  or  defeat  federal  aid  entirely  if  it  does 
not  include  them.  The  Senate  in  the  eighty-first  Congress, 
however,  began  to  take  another  road  by  separating  health 
services  from  general  aid  to  education.  It  passed  S1411  to 
grant  money  to  the  states  for  health  services  to  all  school 
children,  including  parochial  as  well  as  public  school  chil- 
dren. This  act,  like  the  School  Lunch  Act,30  would  make  it 
possible  for  such  funds  to  be  paid  directly  to  parochial  school 
agencies  in  those  states  where  such  payment  is  now  prohibited 
by  the  states. 

Those  who  approve  health  services  for  all  children  no 
matter  what  school  they  attend  but  who  still  wish  to  abide 
by  the  historic  conception  of  separation  of  church  and  state 
see  dangers  in  by-passing  the  state  authorities.  They  argue  that 
if  health  services  are  to  be  provided  for  parochial  school  chil- 
dren the  control  of  such  benefits  should  be  completely  in  the 
hands  of  public  health  or  other  state  authorities,  and  should 
not  pass  into  the  hands  of  the  private  and  religious  agencies 
themselves. 

A  policy  that  attempts  to  conform  with  the  historic  con- 
ception of  separation  as  outlined  in  the  foregoing  chapters 
would  appear  to  rest  upon  the  following  two  principles: 

1.  Any  "auxiliary  service"  that  aids  the  child  to  receive 
instruction  in  religious  schools  should  be  considered  as  direct 
or  indirect  aid  to  the  school  itself  and  thus  comes  under 
the  ban  of  the  principle  of  separation  of  church  and  state.  This 
policy  would  apply  to  the  use  of  public  funds  for  free  trans- 
portation and  free  textbooks  for  parochial  school  children. 

2.  Any  "auxiliary  service"  that  is  designed  to  protect  and 
promote  the  public  health  and  thus  requires  the  state  to 
follow  all  children  no  matter  where  they  are  should  logically 
be  under  the  direct  control  and  supervision  of  public  health 
authorities.  Under  this  heading  would  come  preventive  medi- 
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cal  and  health  services  for  the  control  of  disease  and  epidemic 
and  for  health  education  and  guidance.  These  services  then 
would  be  in  the  hands  of  the  public  authorities  in  each  state 
and  administered  by  public  health  employees  who  themselves 
go  to  the  children.  Participation  in  such  a  program  implies 
acceptance  of  professionally  approved  programs  and  standards 
of  health  education  as  well  as  medical  and  dental  diagnosis 
and  care. 

This  would  put  health  services  in  a  genuine  "welfare" 
category  apart  from  incidental  school  services,  Thus  health 
benefits  would  not  be  "auxiliary"  services  that  aid  the  religious 
school  indirectly  to  improve  its  facilities  at  public  expense,  but 
would  be  part  of  a  welfare  program  that  the  state  sees  fit  to 
provide  for  all  children  no  matter  where  they  attend  school. 
This  would  be  in  harmony  with  the  principle  that  public 
funds  are  to  be  spent  only  for  programs  that  are  managed 
and  carried  out  by  public  officials  in  such  ways  that  religious 
institutions  are  not  supported,  aided,  or  promoted  directly  or 
indirectly.  On  the  basis  of  this  distinction  federal  aid  for 
health  services  to  all  children  would  be  separated  from  pro- 
visions for  general  aid  to  the  states  for  the  improvement  of 
their  school  systems.    They  belong  in  different  categories. 

There  are  indications  that  unless  the  rendering  of  "auxiliary 
services"  to  children  in  religious  schools  is  reconsidered  and 
unless  health  services  are  defined  as  above,  the  pressure  will 
increase  to  define  virtually  every  kind  of  educational  activity 
as  "auxiliary  services"  for  the  benefit  of  the  child  and  thus 
constantly  widen  the  use  of  public  funds  for  aid  to  religious 
schools.  Unless  such  limitations  are  made,  the  extent  of  "co- 
operation" or  "entanglement"  may  well  be  indefinitely  en- 
larged and  the  struggles  of  175  years  for  separation  of  church 
and  state  effectively  nullified.  It  is  important  that  the  issue  as 
here  involved  should  be  clearly  understood  by  the  American 
people. 
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Another  phase  of  the  problem  of  aid  to  religious  institutions 
is  the  question  whether  scholarships  are  to  be  provided  by 
stale  or  federal  funds  for  qualified  and  needy  students  to  aid 
them  in  attending  secondary  or  higher  institutions.  The  usual 
proposal  is  that  recipients  of  such  scholarships  should  be  free 
to  use  the  funds  for  attendance  at  institutions  of  their  choice 
whether  they  be  sectarian  or  public  institutions.  The  model  of 
the  educational  benefits  for  veterans  (G.  I.  Bill  of  Rights) 
is  usually  quoted  to  support  such  use  of  scholarships.  Two 
early  court  cases  bear  on  the  point.  Both  of  them  decided 
that  tuition  could  not  be  paid  from  public  funds  to  send 
students  to  sectarian  institutions.  One  was  a  court  case  in 
South  Dakota  in  1891  (Dakota  Synod  v.  State,  50  N.  W. 
632),  and  the  other  was  in  Kentucky  in  1917,  when  it  was 
declared  that  using  public  school  funds  to  pay  the  tuition  of 
high  school  pupils  to  attend  a  Presbyterian  institution  was 
unconstitutional: 

...  we  may,  with  propriety,  say  in  passing  that  the  admitted  ar- 
rangement between  the  board  of  education  of  Powell  County  and 
Stanton  College,  under  which  Stanton  College  was  created  a  county 
high  school  and  paid  by  the  board  of  education  out  of  the  common 
school  funds  tuition  fees  for  county  high  school  pupils,  is  a  flagrant 
violation  of  section  189  of  the  Constitution.  .  .  .31 

Decisions  on  large-scale,  permanent  programs  of  scholar- 
ships are  complicated,  but  it  may  be  that  the  pattern  of  the 
G.  I.  Bill  should  be  re-examined  to  see  if  there  is  a  difference 
between  the  use  of  public  funds  as  special  rewards  to  veterans 
for  service  to  their  country  and  the  use  of  public  funds  on  a 
continuing  basis  to  grant  scholarships  that  will  undoubtedly 
aid  sectarian  institutions.  The  task  for  the  public  to  decide  is 
how  to  use  public  funds  to  aid  worthy  college  students  without 
discriminating  on  the  basis  of  religion  or  creed  and  at  the  same 
time  preserve  the  principle  of  separation  which  prohibits  aid 
and  support  to  sectarian  institutions. 
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Use  of  Parochial  Schools  as  Public  Schools 

Some  of  the  foregoing  practices  can  be  highlighted  in  local 
community  practices  that  illustrate  the  difficulties  of  close  "co- 
operation" by  church  and  state.  A  device  that  has  become 
fairly  common  and  that  has  given  rise  to  bitter  community 
feelings  has  been  the  practice  of  designating  already  established 
parochial  schools  to  be  used  as  public  schools.  This  practice 
arises  when  public  school  facilities  are  inadequate  or  when 
a  community  fails  to  raise  the  funds  to  make  adequate  public 
schools  available.  The  line  of  easiest  resistance  then  may 
seem  to  be  a  simple  one,  namely,  a  community  would  decide 
not  to  go  to  the  expense  of  taxation  or  bonds  for  new  public 
school  buildings  but  rather  to  pay  rent  or  salaries  or  both 
to  a  parochial  school  and  to  send  public  school  children  to  the 
parochial  school  for  instruction.  Sometimes  the  staff  and 
instruction  were  changed  but  little  if  at  all;  in  other  cases  the 
special  religious  instruction  was  not  required  of  those  public 
school  children  whose  parents  did  not  wish  them  to  receive 
it.  The  National  Education  Association  reported  in  1946 
that  twenty-eight  states  had  some  form  of  this  arrangement  in 
effect.32 

Since  the  First  World  War  several  court  cases  have  arisen 
over  this  issue.  Four  of  the  most  important  ones  have  taken 
place  in  Kentucky,  Iowa,  Missouri,  and  New  Mexico.  They 
all  decided  that  where  sectarian  teachers  or  sectarian  instruc- 
tion were  involved,  the  practice  was  unconstitutional.  In 
several  other  cases,  where  holding  the  public  school  in  the 
church  building  did  not  seem  to  influence  the  children  in  any 
sectarian  way,  the  practice  was  not  prohibited.  The  difficult 
question  to  determine  is  always  whether  or  not  the  plausible 
practice  of  using  parochial  school  facilities  because  they  are 
readily  available  is  a  result  of  religious  opposition  to  the  expan- 
sion of  public  school  facilities.   It  would  be  easy  for  a  com- 
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munity  to  refuse  additional  taxes  or  a  bond  issue  for  additional 
public  schools,  and  then  to  argue  that  since  the  public  school 
facilities  are  so  limited  it  would  be  cheaper  and  easier  to  use 
religious  schools  than  to  build  new  public  schools  or  to  raise 
public  school  teachers'  salaries. 

Be  that  as  it  may,  the  quotations  from  the  following  court 
cases  are  illuminating: 

In  Kentucky  the  court  ruled  that: 

The  Constitution  not  only  forbids  the  appropriation  for  any  pur- 
pose or  in  any  manner  of  the  common  school  funds  to  sectarian  or 
denominational  institutions,  but  it  contemplates  that  the  separation 
between  the  common  school  and  the  sectarian  or  denominational 
school  or  institution  shall  be  so  open,  notorious,  and  complete  that 
there  can  be  no  room  for  reasonable  doubt  that  the  common  school 
is  absolutely  free  from  the  influence,  control,  or  domination  of  the 
sectarian  institution  or  school.33 

The  Iowa  court  said: 

Every  influence  of  association  and  environment,  and  of  precept 
and  example,  to  say  nothing  of  authority,  were  thus  contrived  to 
keep  those  of  Catholic  parentage  loyal  to  their  faith  and  to  bias 
in  the  same  direction  those  of  non-Catholic  parentage.  In  short, 
so  far  as  its  immediate  management  and  control  were  concerned, 
the  manner  of  imparting  instruction,  both  secular  and  religious,  and 
the  influence  and  leadership  exercised  over  the  minds  of  the  pupils, 
it  was  as  thoroughly  and  completely  a  religious  parochial  school  as 
it  could  well  have  been  had  it  continued  in  name  as  well  as  in  prac- 
tice the  school  of  the  parish  under  the  special  charge  and  super- 
vision of  the  church,  its  clergy  and  religious  orders.  The  act  of  the 
board  in  thus  surrendering  its  proper  functions  and  duties  is  not  to 
be  explained  as  a  mere  change  in  the  location  of  the  public  school 
or  a  mere  exercise  of  the  discretion  which  the  law  gives  to  the 
board  to  rent  a  schoolroom  when  circumstances  render  it  necessary. 
It  was  a  practical  elimination  of  the  public  school  as  such  and  a 
transfer  of  its  name  and  its  revenues  to  the  upper  department  of 
the  parochial  school.34 

The  board  of  directors  had  no  authority  to  clothe  a  religious 
school  with  the  character  of  a  public  school.  .  .  .35 
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...  the  state  shall  be  watchful  to  forbid  the  use  or  abuse  of  any 
of  its  functions,  powers,  or  privileges  in  the  interest  of  any  church 
or  creed. 

If  there  is  any  one  thing  which  is  well  settled  in  the  policies  and 
purposes  of  the  American  people  as  a  whole,  it  is  the  fixed  and 
unalterable  determination  that  there  shall  be  an  absolute  and  un- 
equivocal separation  of  church  and  state,  and  that  our  public  school 
system,  supported  by  the  taxation  of  the  property  of  all  alike  — 
Catholic,  Protestant,  Jew,  Gentile,  believer,  and  infidel  —  shall  not 
be  used,  directly  or  indirectly,  for  religious  instruction,  and  above 
all,  that  it  shall  not  be  made  an  instrumentality  of  proselyting  in- 
fluence in  favor  of  any  religious  organization,  sect,  creed,  or  belief. 
So  well  is  this  understood,  it  would  be  a  waste  of  time  for  us,  at 
this  point,  to  stop  for  specific  reference  to  authorities  or  precedents, 
or  to  the  familiar  pages  of  American  history  bearing  thereon.36 

The  Missouri  court  stated: 

It  is  apparent  that  under  our  system  of  education  the  inclusion  of 
the  St.  Cecelia  school  in  the  public  school  system  and  its  main- 
tenance as  a  part  of  and  an  adjunct  to  the  parish  church  in  its 
religious  teaching,  and  where  children  of  every  faith  may  be  com- 
pelled to  attend  and  have  attended,  constitutes  a  denial  of  our 
guaranty  of  religious  freedom;  the  fact  that  attendance  at  Mass  is 
customarily  before  school  hours  or  that  religious  instruction  may 
be  given  during  recess  periods  or  that  the  participation  of  a  non- 
Catholic  child  in  these  services  may  not  be  required  does  not 
make  such  conduct  lawful  in  view  of  this  provision.37 

One  of  the  most  widely  publicized  and  carefully  investigated 
situations  began  in  North  College  Hill,  Ohio  in  1940  and  came 
to  a  bitter  and  violent  climax  in  1947.  The  circumstances 
here  may  have  been  little  different  from  that  in  many  other 
communities,  but  seldom  have  the  facts  been  documented  so 
well  by  field  investigators  who  were  invited  to  examine  the 
situation  carefully  and  to  make  recommendations.38  The  main 
purpose  of  the  investigation  was  not  to  investigate  the  religious 
issue  but  to  investigate  the  relations  between  the  board  of 
education  and  the  superintendent  of  schools.  In  the  interests 
of  objectivity  it  is  therefore  desirable  to  quote  extensively  from 
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the  N.  E.  A.  report  itself.   The  background  of  the  situation 
was  as  follows: 

In  1939  North  College  Hill  was  a  village  of  some  five  thousand 
inhabitants.  Its  school  system  was  classified  for  administrative  pur- 
poses, under  the  Ohio  General  Code,  as  an  Exempted  Village 
School  District.  The  school  board  was  composed  of  five  elected 
members,  three  Protestants  and  two  Catholics.  In  1940  this  board 
at  a  special  meeting  adopted  a  proposal  under  which  the  St.  Mar- 
garet Mary  parochial  school  was  incorporated  into  the  public 
school  system,  and  was  officially  designated  as  Public  School  Num- 
ber 3.  This  was  effected  through  an  arrangement  under  which  the 
board  of  education  leased  the  parochial  school  building  for  a  two- 
year  period  and  placed  the  teachers  of  the  school  on  the  payroll  of 
the  board  of  education.  During  the  following  school  year  it  op- 
erated as  a  public  school  with  no  changes  in  teaching  personnel  or 
curriculum.  This  transfer  seems  to  have  aroused  no  apparent  op- 
position immediately  in  the  community.  However,  within  a  few 
months,  certain  non-Catholic  elements  began  to  object  to  the  ar- 
rangement and  started  to  organize  for  the  1941  board  election. 

Meanwhile,  the  1940  census  revealed  that  North  College  Hill 
was  eligible  to  become  a  city  and  in  1941  was  so  incorporated.  As 
a  result,  the  school  system  ceased^  to  be  operated  as  an  Exempted 
Village  School  District  and  became  classified  as  a  City  School 
District.  This  necessitated  the  election  of  a  new  five-man  school 
board. 

During  the  1941  election  campaign,  the  most  important  local 
issue  was  the  question  of  whether  the  former  parochial  school 
should  continue  to  remain  in  the  public  school  system.  The  cam- 
paign literature  freely  conceded  this  to  be  the  issue  and  community 
opinion  was  split  largely  along  sectarian  lines.  The  election  re- 
sulted in  a  new  board  consisting  of  four  Protestants  and  one 
Catholic. 

In  February  1942  the  new  board  voted  to  notify  the  St.  Mar- 
garet Mary  School  authorities  that  the  existing  arrangements,  due 
to  expire  in  June  1942,  would  not  be  renewed  for  the  coming 
school  year.  This  action  was  presumably  approved  at  the  time  by 
a  majority  of  the  voters  who,  in  the  biennial  election  of  1943, 
elected  Protestants  to  the  two  board  vacancies.  In  July  of  that 
year  the  then  superintendent  of  schools  had  resigned  and  William 
A.  Cook  had  been  appointed. 
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In  the  fall  of  1945,  the  regular  biennial  election  was  held  to  fill 
the  vacancies  of  three  members  whose  terms  were  expiring  January 
1,  1946.  Again  the  candidates  campaigned  primarily  on  the  paro- 
chial school  issue,  and  again  community  support  split  largely  along 
sectarian  fines.  It  is  clear,  however,  that  a  number  of  Catholic 
residents  were  opposed  to  the  reincorporation  of  the  parochial 
school  into  the  public  school  system.  It  is  likewise  clear  that  a 
number  of  non-Catholics  supported  the  reincorporation.  The  lat- 
ter were  persuaded  in  part  at  least  by  the  argument  that  an  addi- 
tional number  of  students  classified  as  public-school  students  would 
substantially  increase  the  amount  of  state  aid  which  the  school  sys- 
tem would  receive. 

The  election  took  place  in  November  and  there  is  no  question 
but  that  it  was  fairly  conducted  and  that  the  issue  was  fully  dis- 
cussed. Three  Catholics  were  elected  to  fill  the  vacancies  for  four- 
year  terms,  thereby  gaining  a  three  to  two  majority  control  of  the 
board  on  the  principal  issue.  This  constituted  the  make-up  of  the 
board  until  June  17,  1947,  when  all  members  resigned.39 

Thereupon  the  superintendent  and  the  majority  members 
of  the  board  of  education  began  to  have  difficulties  over  the 
right  of  the  superintendent  to  recommend  appointments  and 
promotions  for  the  teaching  and  administrative  staff  of  the 
school  system.  The  majority  members  of  the  board  insisted 
that  the  superintendent  recommend  certain  appointments  and 
refused  to  accept  any  of  his  recommendations  until  he  had 
submitted  the  records  of  candidates  for  the  board's  review. 
Finally,  the  majority  of  the  board  refused  to  reappoint  the 
superintendent  himself,  whereupon  most  of  the  teachers  in 
the  system  resigned  in  protest,  the  vast  majority  of  students 
went  on  strike  with  their  parents'  approval,  mass  meetings 
were  held,  and  mass  petitions  were  circulated  condemning 
the  board's  action  and  demanding  the  reinstatement  of  the 
superintendent: 

By  February  of  1947  schoolboard  meetings  were  being  attended 
by  anywhere  from  five  hundred  to  a  thousand  people.  It  would 
be  difficult  to  exaggerate  the  bitterness  which  was  engendered.  Feel- 
ing became  so  intense  that  the  schoolboard  meeting  held  on  April 


184         AMERICAN  TRADITION  IN  RELIGION  AND  EDUCATION 

15  ended  in  a  riot.  Two  majority  members  of  the  board  were 
physically  mistreated,  one  requiring  medical  attention.  At  the  meet- 
ing scheduled  in  May,  more  than  twenty  policemen  were  in  attend- 
ance. 

Probably  the  most  unfortunate  consequence  arising  out  of  the 
North  College  Hill  situation  has  been  the  marked  spread  of  and 
increase  in  tension  between  certain  members  of  the  Catholic  and 
Protestant  faiths.  Although  the  immediate  focus  of  the  dispute 
centered  in  the  policies  and  conduct  of  the  majority  members  of 
the  board,  the  whole  controversial  question  of  the  use  of  public 
funds  in  support  of  sectarian  education  has  been  brought  into  the 
open  with  attending  widespread  publicity.40 

Here  was  a  case  where  the  entire  school  system  of  a  whole 
community  was  disrupted  over  the  religious  issue.  No  better 
example  could  be  given  of  the  way  the  attempt  of  state  and 
church  to  "co-operate"  led  to  the  strengthening  of  divisive 
forces  in  the  community.  This  is  but  the  continuation  of  the 
long  history  of  the  same  divisiveness  that  has  occurred  when- 
ever religious  controversies  have  been  injected  into  educational 
matters. 

A  still  more  recent  example  of  similar  practices  and  similar 
results  took  place  in  New  Mexico  and  culminated  in  a  widely 
publicized  court  case.  This  situation  had  its  origin  in  Dixon, 
New  Mexico  and  had  its  counterpart  in  several  other  New 
Mexico  communities.  This  case  vividly  illustrates  the  com- 
bination of  the  whole  range  of  "auxiliary  services"  described 
in  the  foregoing  pages.  Here,  not  only  were  139  priests,  nuns, 
and  brothers  found  to  be  teachers  in  27  parochial  schools  that 
received  tax  support  and  thus  were  used  as  public  schools  for 
all  children,  but  also  tax  funds  were  used  for  bus  transporta- 
tion and  free  textbooks  to  parochial  school  children.  This 
was  apparently  what  the  Roman  Catholic  Church  in  New 
Mexico  felt  was  a  desirable  kind  of  "co-operation"  between 
the  church  and  a  state  in  which  Catholics  were  a  majority. 

This  whole  arrangement  was  declared  unconstitutional  and 
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was  prohibited  by  District  Court  Judge  E.  T.  Hensley  on 
March  12,  1949.  He  decreed: 

( 1 )  That  the  following  named  defendants  be  and  each  are  here- 
by declared  to  be  forever  barred  from  receiving  any  school 
moneys  and  employment  in  the  public  schools  of  this  state, 
to-wit:  [The  names  of  124  Catholic  nuns,  13  brothers,  and 
two  priests  follow.] 

(2)  That  school  students  are  subject  to  the  supervision  of  school 
authorities  and  teachers  from  the  time  that  they  arrive  at 
the  school  in  the  morning  until  they  leave  in  the  afternoon 
and  this  entire  period  of  time  is  hereby  adjudged  and  de- 
creed and  declared  to  be  a  part  of  the  school  day  for  all  such 
children. 

(3)  That  Section  17,  Article  20  of  the  Constitution  of  the  State 
of  New  Mexico  requires  that  the  members  of  the  New  Mexi- 
co State  Board  of  Education  adopt  a  uniform  system  of 
textbooks. 

(4)  That  the  adopting  of  sectarian  indoctrinated  textbooks  and 
furnishing  the  same  to  the  tax-supported  schools  of  the  State 
of  New  Mexico  by  the  State  of  New  Mexico  or  the  members 
of  the  New  Mexico  State  Board  of  Education  violates  Sec- 
tion 4,  Article  21  of  the  Constitution  of  the  State  of  New 
Mexico  and  the  First  Amendment  to  the  Constitution  of  the 
United  States  as  made  applicable  to  the  states  by  the  Four- 
teenth Amendment  to  the  Constitution  of  the  United  States. 

(5)  That  the  furnishing  of  free  textbooks  to  schools  other  than 
tax-supported  schools  of  this  State,  violates  Section  14,  Ar- 
ticle 9  of  the  Constitution  of  the  State  of  New  Mexico  and 
Section  3,  Article  12,  of  the  Constitution  of  the  State  of  New 
Mexico. 

( 6 )  That  the  furnishing  by  the  State  of  New  Mexico  of  sectarian 
indoctrinated  textbooks  or  textbooks  for  Catholic  schools 
only  to  private  parochial  schools  is  in  violation  of  the  First 
Amendment  to  the  Constitution  of  the  United  States. 

(7)  That  the  furnishing  by  the  State  of  New  Mexico  of  free 
school  bus  transportation  to  pupils  of  parochial  schools  is  in 
violation  of  Section  3,  Article  12  and  Section  14,  Article  9 
of  the  Constitution  of  the  State  of  New  Mexico  and  the 
First  Amendment  to  the  Constitution  of  the  United  States 
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as  made  applicable  to  the  states  by  the  Fourteenth  Amend- 
ment to  the  Constitution  of  the  United  States. 

(8)  That  the  teaching  of  sectarian  doctrine  in  the  tax-supported 
schools  of  this  State  violates  Section  4,  Article  21  of  the  Con- 
stitution of  the  State  of  New  Mexico  and  Section  9,  Article 
12  of  the  Constitution  of  the  State  of  New  Mexico  and  the 
First  Amendment  to  the  Constitution  of  the  United  States 
as  made  applicable  to  the  States  by  the  Fourteenth  Amend- 
ment to  the  Constitution  of  the  United  States. 

(9)  That  the  holding  of  tax-supported  school  classes  in  build- 
ings which  have  religious  emblems  such  as  crosses,  grottos, 
religious  statuary  and  religious  pictures,  all  peculiar  to  a  cer- 
tain denomination,  violates  the  First  Amendment  to  the  Con- 
stitution of  the  United  States  as  made  applicable  to  the  states 
by  the  Fourteenth  Amendment  to  the  Constitution  of  the 
United  States. 

(10)  That  the  holding  of  tax-supported  school  classes  in  a  build- 
ing owned  by  the  Roman  Catholic  Church  or  an  Order  there- 
of or  an  Official  thereof,  part  of  said  building  being  retained 
by  said  Order,  Church  or  Official  for  use  as  a  private  or 
parochial  school  is  in  violation  of  the  First  Amendment  to 
the  Constitution  of  the  United  States  as  made  applicable  to 
the  states  by  the  Fourteenth  Amendment  to  the  Constitution 
of  the  United  States. 

(11)  It  is  hereby  adjudged,  decreed  and  declared  that  there  is  no 
separation  between  Church  and  State  as  contemplated  and 
required  by  the  First  and  Fourteenth  Amendments  to  the 
Constitution  of  the  United  States  in  the  following  named 
schools,  all  in  the  State  of  New  Mexico:  [27  schools  are 
listed.]  41 

Here  is  a  thoroughgoing  reliance  upon  the  principle  of 
separation  of  church  and  state.  The  judgment  seems  to  be 
directly  in  line  with  the  historical  meaning  of  the  principle  of 
separation  as  defined  in  this  book.  It  follows  the  reasoning 
of  the  minority  opinion  in  the  Everson  case  described  earlier 
and  accords  with  the  McCollum  decision  to  be  described 
in  some  detail  in  the  following  pages. 
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Shall  Sectarian  Religious  Instruction  Be  Promoted 
by  the  Public  Schools? 

The  foregoing  pages  have  shown  that  the  question  of  public 
funds  for  religious  schools  today  no  longer  concerns  direct 
aid  but  has  shifted  to  the  problem  of  indirect  aid  through 
"auxiliary  services."  The  second  proposition  (cited  at  the 
beginning  of  this  chapter)  involving  the  principle  of  separation 
in  education  has  also  taken  a  somewhat  different  form  since 
1900.  With  respect  to  the  issue  of  religious  instruction  in 
public  schools  the  general  practice  is  no  longer  to  require 
all  children  to  be  taught  the  specific  sectarian  doctrines  of  a 
single  religion  as  a  part  of  the  public  school  curriculum.  With 
such  exceptions  as  just  noted  in  New  Mexico,  public  schools 
do  not  ordinarily  teach  the  doctrines,  the  catechism,  or  the 
prayer  book  of  Episcopalians,  or  Presbyterians,  or  Congrega- 
tionalists,  or  Roman  Catholics.  That  has  been  legally  pro- 
hibited by  the  first  125  years  of  our  constitutional  history.  But 
since  1900,  and  especially  since  the  First  World  War,  the 
demand  has  grown  insistently  that  some  forms  of  religious 
instruction  should  be  given  in  the  public  schools.  The  most 
common  forms  of  this  demand  include  a  re-emphasis  upon 
Bible  reading  in  public  school  classrooms  and  a  new  emphasis 
upon  released  time  for  sectarian  religious  instruction. 
'"  Those  who  defend  Bible  reading  in  the  public  schools  argue 
that  the  Bible  is  the  depository  of  the  common  moral  and 
ethical  traditions  of  the  Western  world  upon  which  our  civiliza- 
tion is  based  and  that  therefore  it  should  be  read  to  all  chil- 
dren in  the  public  schools.  They  argue  that  if  the  Bible  is 
read  without  comment  and  without  interpretation  by  the 
teacher  it  is  not  a  sectarian  religious  book  and  thus  does  no 
violence  to  anyone's  religious  beliefs.  On  this  basis  and  under 
the  pressure  principally  of  Protestant  groups  several  states 
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have  passed  laws  requiring  or  permitting  the  reading  of  the 
Bible  without  comment. 

Opponents  of  Bible  reading  argue  that  since  the  King  James 
version  of  the  Bible  is  the  one  most  commonly  used  it  is 
definitely  a  Protestant  religious  book.  It  is  therefore  sectarian 
in  the  eyes  of  Jews,  other  non-Christians,  and  Roman  Cath- 
olics. They  hold  that  its  reading  is  therefore  a  violation  of 
the  equal  rights  of  conscience.  The  courts  have  been  divided 
on  this  issue,  but  most  courts  have  decided  that  Bible  reading, 
if  read  with  no  comment,  is  permissible  even  in  states  where 
the  constitutions  or  statutes  prohibit  sectarian  instruction  in 
the  public  schools. 

In  recent  years,  and  especially  since  the  beginning  of  the 
Second  World  War,  another  emphasis  upon  religious  instruc- 
tion has  been  achieved  through  the  practice  of  excusing  pupils 
during  school  hours  to  attend  religious  instruction  given  by 
their  own  religious  instructors,  either  within  or  outside  the 
public  school  buildings.  This  device,  the  so-called  practice  of 
"released  time,"  arose  because  certain  religious  groups  were 
dissatisfied  with  the  limited  amount  of  religious  instruction 
that  could  be  achieved  through  Bible  reading,  a  limitation 
that  the  principle  of  separation  had  imposed  upon  the  earlier 
practice  of  direct  sectarian  instruction  in  the  public  schools. 
""  Proponents  of  released  time  argue  that  the  public  schools 
have  become  godless  and  secular  in  their  impact  upon  children 
and  that  the  neglect  of  the  great  moral  resources  to  be  obtained 
in  religious  instruction  has  led  to  a  lessening  of  sound  morals 
and  the  alarming  growth  of  juvenile  delinquency.  They  argue 
that  the  churches  cannot  achieve  their  aims  in  an  hour  or  two 
a  week  on  Sunday  and  that  therefore  the  public  schools  should 
"co-operate"  with  the  churches  in  promoting  and  making  pos- 
sible religious  instruction  that  will  promote  the  moral  welfare 
of  all.  Several  states  have  passed  permissive  legislation  allow- 
ing released  time  programs,  and  the  court  cases  have  again 
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been  divided  as  to  the  constitutionality  of  such  programs. 

Opponents  of  released  time  maintain  that  religious  instruc- 
tion is  the  domain  of  the  parents  and  churches  through  their 
own  agencies  and  by  their  own  voluntary  efforts.  They  argue 
that  religious  groups  should  redouble  their  efforts  as  they  see 
fit  among  their  own  constituencies  but  should  not  use  the 
machinery  or  enforcing  power  of  the  state  through  its  public 
schools  to  foster  or  aid  religious  groups  in  these  efforts.  To 
"Tto  so  is  to  use  tax  funds  or  the  influence  of  the  state  in  pro- 
moting religion  in  violation  of  the  principle  of  separation  of 
church  and  state  and  the  principle  of  equal  rights  of  con- 
science. To  anyone  who  may  not  find  his  own  specific  re- 
ligious belief  represented  in  a  program  of  released  time  religious 
instruction  conducted  during  public  school  hours,  such  a 
practice  appears  to  be  a  multiple  establishment  of  religion  in 
violation  of  his  rights  of  conscience. 

Thus  the  controversy  goes  back  and  forth  with  respect  to 
religious  instruction  in  public  schools.  The  issue  has  increased 
in  public  concern  and  emotional  intensity.  What  the  American 
people  must  decide  is,  again,  whether  the  historic  principle  of 
separation  of  church  and  state  prohibits  this  indirect  promotion 
of  religious  instruction  as  clearly  as  it  prohibits  direct  sectarian 
instruction.  Is  Bible  reading  sectarian  instruction?  If  so,  it  is 
prohibited  by  the  principle  of  separation.  Is  Bible  reading 
non-sectarian  religious  instruction?  If  it  is,  does  it  come 
under  the  ban  of  multiple  establishment  of  religion?  If  the 
American  people  wish  to  adhere  to  the  principle  of  separation 
as  seen  in  the  long  perspective  of  history,  they  should  decide 
to  prohibit  non-sectarian  religious  instruction  in  public  schools 
as  a  form  of  multiple  establishment  of  religion. 

Is  released  time  a  form  of  impartial  encouragement  of  re- 
ligion by  the  state?  If  so,  it  too  becomes  a  form  of  multiple 
establishment  of  religion  with  all  the  dangers  of  "co-operation" 
or  "entanglement"  that  have  been  found  to  be  present  in  the 
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efforts  of  the  past  to  promote  religion  through  the  public 
school  system.  The  line  where  "co-operation"  becomes  fusion 
of  church  and  state  is  difficult  to  define. 

Such  questions  and  answers  as  these  may  seem  to  be  harsh 
to  some  people  of  good  will  and  genuine  religious  motivation, 
but  the  logic  of  the  historical  considerations  for  sound  public 
policy  seems  clear  to  those  who  have  the  best  interests  of  re- 

j  ligion  and  of  public  education  at  heart.  There  is  no  easy  answer 
to  these  problems  in  a  nation  of  divided  religious  loyalties,  but 

j  the  consequences  of  religious  strife  in  the  past  seem  to  indicate 
that  the  road  of  wisdom  for  America  is  toward  less  intermixture 
between  church  and  state  rather  than  more.  Where  the  road 
to  "co-operation"  becomes  "entanglement"  has  always  been 
the  critical  question.  The  better  part  of  wisdom  is  for  church 
and  state  to  take  separate  roads.  When  highways  are  too  nar- 
row for  heavy  traffic,  congestions  or  accidents  are  bound  to 
occur.  Divided  lanes  enable  different  kinds  of  vehicles  to 
proceed  safely  at  appropriate  speeds  in  the  same  direction. 
Highways  that  provide  adequate  safety  barriers  promote  the 
smooth  flow  of  traffic  when  it  is  moving  in  different  directions, 
and  highways  with  overpasses  and  underpasses  prevent  acci- 
dents where  traffic  intersects.  Sound  public  policy  should  be 
devoted  to  the  prevention  of  "tie-ups"  and  "accidents"  between 
church  and  state  in  education.  Some  of  the  ways  in  which 
church  and  state  tend  to  tangle  or  collide  over  these  issues  are 
illustrated  below. 

Bible  Reading 

Public  decisions  on  the  wisdom  and  constitutionality  of 
Bible  reading  in  the  public  schools  are  made  exceedingly  diffi- 
cult because  of  the  contradictory  positions  taken  by  state  con- 
stitutions, state  legislation,  and  court  decisions.  Some  of  these 
contradictions  are  summarized  here.42 
\l       The  constitutions  of  twelve  states  specifically  prohibit  sectar- 
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ian  instruction  in  the  public  schools.  These  states  are  Arizona, 
California,  Colorado.idaho,  Minnesota,  Montana,  Nebraska, 
Nevada,  New  York,  South  Dakota,  Wisconsin,  and  Wyoming. 
Typical  of  these  prohibitions  is  the  Wyoming  Constitution  of 
1889: 

No  sectarian  instruction,  qualifications  or  tests  shall  be  imparted, 
exacted,  applied  or  in  any  manner  tolerated  in  the  schools  of  any 
grade  or  character  controlled  by  the  State,  nor  shall  attendance  be 
required  at  any  religious  service  therein,  nor  shall  any  sectarian 
tenets  or  doctrines  be  taught  or  favored  in  any  public  school  or 
institution  that  may  be  established  under  this  constitution.43 

No  state  constitution  explicitly  prohibits  the  reading  of  the 
Bible  as  such,  and  therefore  the  decision  as  to  whether  Bible 
reading  is  or  is  not  sectarian  instruction  has  been  left  to  the 
courts.  The  Constitution  of  Mississippi  explicitly  states  that 
the  rights  of  religious  liberty  do  not  exclude  the  Holy  Bible 
from  use  in  any  public  school  in  the  state. 

The  statejaws  are  much  more  confusing  than  the  constitu- 
tional provisions.  Twenty-four  states  have  passed  laws  pro- 
hibiting sectarian  instruction  in  the  public  schools.  These  are 
Arizona,  California,  Delaware,  Idaho,  Georgia,  Indiana,  Kan- 
sas, Kentucky,  Maine,  Maryland,  Mississippi,  Massachusetts, 
Montana,  Nevada,  New  Hampshire,  New  Jersey,  New  Mexico, 
North  Dakota,  Oklahoma,  South  Carolina,  South  Dakota, 
Utah,  Wisconsin,  and  Washington.  Here  is  a  clear  statement 
of  the  general  principle  in  half  of  the  states. 

Most  of  these  states,  however,  do  not  interpret  Bible  reading 
as  sectarian  instruction.  Twelve  states  have  passed  laws  rgz 
quiring  that  the  Bible  be  read  in  the  public  schools.  Seven  of 
these  twelve  also  have  laws  prohibiting  sectarian  instruction. 
(These  seven  are  Delaware,  Georgia,  Idaho,  Kentucky,  Maine, 
Massachusetts,  and  New  Jersey.)  The  other  five  states  that 
require  Bible  reading  are  Alabama,  Arkansas,  Florida, 
Pennsylvania,  and  Tennessee.  All  except  Massachusetts  have 
passed  their  laws  since  1913. 
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In  addition  to  the  above  there  are  six  states  that  permit 
Bible  reading  in  the  public  schools,  despite  general  statutory 
prohibition  against  sectarian  instruction.  In  addition,  Idaho 
has  a  constitutional  prohibition  against  sectarian  instruction. 
Nine  of  the  eighteen  provide  that  no  comment  shall  accompany 
the  reading  of  the  Bible,  and  seven  provide  that  children  who 
object  to  listening  may  be  excused  from  the  exercises.  These 
protections  are  thought  sufficient  to  provide  for  freedom  of 
religious  conscience  of  minority  groups. 

The  spread  of  custom  and  actual  practice  on  Bible  reading 
is  indicated  by  a  survey  conducted  by  the  National  Education 
Association.44  State  superintendents  reported  that  not  only 
was  Bible  reading  required  by  law  in  twelve  states  but  it  was 
permitted  in  twenty-five  other  states  either  by  law,  by  interpre- 
tation of  courts,  by  attorney  general  ruling,  by  state  depart- 
ment of  education  ruling,  or  by  local  custom.  Superintendents 
in  eight  states  reported  that  it  was  not  done  (Arizona,  Califor- 
nia, Illinois,  Louisiana,  New  York,  South  Dakota,  Washington, 
and  Wisconsin),  and  three  did  not  answer  (Minnesota,  Mon- 
tana, and  Nevada).  This  makes  a  total  of  thirty-seven  states 
that  require  or  permit  Bible  reading.  Much  of  this  practice  re- 
sults from  court  decisions  that  have  so  interpreted  state  con- 
stitutions. 

Large  numbers  of  cases  on  the  legality  of  Bible  reading  have 
been  tried  since  1900,  and  most  courts  have  ruled  that  Bible 
reading  is  not  unconstitutional  and  thus  is  permissible  if  no 
comment  is  added  and  if  pupils  who  object  are  excused  from 
participating.  Many  of  the  cases  ruled  that  the  decision  should 
be  left  to  local  authorities.45  Many  of  the  cases  also  called 
forth  vigorous  dissents  from  judges  who  believed  that  the 
majority  opinions  violated  constitutional  provisions  against 
compulsory  support  of  religious  teachings  and  violated  guar- 
antees of  freedom  of  religious  conscience. 

Typical  of  the  decisions  upholding  the  constitutionality  of 
required  Bible  reading  and  prayers  is  that  of  the  Georgia 
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supreme  court  in  1921.  The  court  argued  that  the  reading  of 
the  Bible  does  not  give  offense  to  Roman  Catholic  or  Jewish 
pupils: 

It  would  require  a  strained  and  unreasonable  construction  to 
find  anything  in  the  ordinance  which  interferes  with  the  natural  and 
inalienable  right  to  worship  God  according  to  the  dictates  of  one's 
own  conscience.  The  mere  listening  to  the  reading  of  an  extract 
from  the  Bible  and  a  brief  prayer  at  the  opening  of  school  exercises 
would  seem  far  remote  from  such  interference.46 

The  majority  opinion  in  this  case  further  argued  that  com- 
plete separation  of  church  and  state  had  never  been  intended 
by  the  founders  of  the  state  and  thus  recognized  that  Bible 
reading  was  a  form  of  "co-operation." 

The  dissent  in  the  Georgia  case  argued  that  the  King  James 
version  of  the  Bible  does  offend  the  religious  convictions  of 
Roman  Catholics,  Jews,  and  some  Protestants  as  well  as  deists, 
agnostics,  and  atheists: 

.  .  .  making  the  reading  of  the  King  James  version  of  the  Bible 
a  part  of  the  worship  of  the  public  schools  puts  municipal  approval 
upon  the  version,  and  thus  discriminates  in  favor  of  and  aids  the 
Protestant  sects  of  the  Christian  religion.47 

Typical  of  minority  decisions  in  cases  where  Bible  reading 
has  been  upheld  were  those  in  Michigan  and  Minnesota.  The 
Michigan  dissent  said: 

If  their  posiiion  is  sound,  not  only  should  the  Bible  be  taught, 
but  all  other  forms  of  Christian  religious  instruction  should  be 
given  in  the  schools.  If  this  reasoning  is  sound,  the  constitution  left 
it  open  to  the  school  authorities  to  determine  what  variety  of  Chris- 
tian religion  they  should  teach,  and  the  school  board  of  the  city  of 
Detroit  has  the  power  today  to  have  taught  in  the  public  schools 
of  the  city  of  Detroit  the  theological  tenets  of  any  Christian 
church.48 

In  the  Minnesota  dissent  the  minority  developed  an  argu- 
ment that  is  directly  in  line  with  Madison's  conception  of 
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the  equal  rights  of  conscience  as  superior  to  toleration  of  re- 
ligious beliefs: 

The  Constitution  not  only  says  that  every  man  may  "worship 
God  according  to  the  dictates  of  his  own  conscience,"  but  it  says: 

"Nor  shall  any  control  of  or  interference  with  the  rights  of  con- 
science be  permitted." 

"Rights  of  conscience"  means  what?  By  conscience  we  mean 
that  internal  conviction  or  self-knowledge  that  tells  us  that  a  thing 
is  right  or  wrong.  It  is  that  faculty  or  power  within  us  which  de- 
cides on  the  right  or  wrong  of  an  act  and  approves  or  condemns. 
It  is  our  moral  sense  which  dictates  to  us  right  or  wrong.  Each  per- 
son is  governed  by  his  own  views.  The  "rights  of  conscience,"  in  re- 
ligious matters,  means  the  privilege  of  resting  in  peace  or  content- 
ment according  to  one's  own  judgment.  It  is  a  recognition  of  a 
right  to  religious  complacency.  .  .  . 

To  require  the  Jewish  children  to  read  the  New  Testament  which 
extols  Christ  as  the  Messiah  is  to  tell  them  that  their  religious 
teachings  at  home  are  untrue.  .  .  . 

The  Catholic  people  do  not  believe  it  right  to  have  a  Bible  read 
to  their  children  in  the  absence  of  the  light  of  construction  placed 
thereon  by  their  church.  Are  these  people  to  be  content  to  have  a 
Bible  read  which  substantially  ignores  the  doctrine  of  purgatory, 
which  is  one  of  their  vital  beliefs?  On  the  contrary,  may  a  Catholic 
school  board  have  the  Catholic  version  of  the  Bible  read  disclos- 
ing the  theory  of  purgatory  as  indicated  in  the  Book  of  Maccabees, 
and  not  interfere  with  the  "rights  of  conscience"  of  Protestants  .  .  .  ? 

No  man  must  feel  that  his  religion  is  tolerated.  His  constitu- 
tional "rights  of  conscience"  should  be  indefeasible  and  beyond 
the  control  or  interference  of  men.   The  constitution  says  so.  .  .  . 

No  decision  pro  or  con  has  thoroughly  considered  the  construc- 
tion of  the  specific  language: 

"Nor  shall  any  control  of  or  interference  with  the  rights  of  con- 
science be  permitted." 

We  have  an  opportunity  here  to  construe  this  language.  The 
majority  opinion  has  ignored  it.  It  should  be  construed  in  accord- 
ance with  the  best  interests  of  the  people.  This  permits  but  one 
conclusion.40 

In  at  least  five  states  the  majority  opinions  took  a  position 
that  prohibited  Bible  reading  in  the  public  schools  on  grounds 


SEPARATION  IN  THE  TWENTIETH  CENTURY  195 

directly  in  line  with  the  minority  opinions  outlined  above. 
These  decisions  were  in  Wisconsin,  Illinois,  Louisiana,  South 
Dakota,  and  Washington. 

The  unanimous  decision  in  Wisconsin  argued  that  equality 
of  religious  conscience  is  the  only  sound  basis  for  deciding  the 
issue: 

When  we  remember  that  wise  and  good  men  have  struggled  and 
agonized  through  the  centuries  to  find  the  correct  interpretation 
of  the  scriptures,  employing  to  that  end  all  the  resources  of  great 
intellectual  power,  profound  scholarship,  and  exalted  spiritual  at- 
tainment, and  yet  with  such  widely  divergent  results;  and,  further, 
that  the  relators  conscientiously  believe  that  their  church  furnishes 
them  means,  and  the  only  means,  of  correct  and  infallible  inter- 
pretation,— we  can  scarcely  say  their  conscientious  scruples  against 
the  reading  of  any  version  of  the  Bible  to  their  children,  unaccom- 
panied by  such  interpretation,  are  entitled  to  no  consideration.50 

The  Illinois  decision  in  1910  held  that  the  Bible  was  a 
sectarian  book  and  thus  its  reading  discriminated  against  Cath- 
olics and  non-Christians  and  that  the  public  school,  like  the 
government,  must  be  secular  in  its  aims: 

The  Bible,  in  its  entirety  is  a  sectarian  book  as  to  the  Jew  and 
every  believer  in  any  religion  other  than  the  Christian  religion,  and 
as  to  those  who  are  heretical  or  who  hold  beliefs  that  are  not  re- 
garded as  orthodox.  Whether  it  may  be  called  sectarian  or  not, 
its  use  in  the  schools  necessarily  results  in  sectarian  instruction. 
There  are  many  sects  of  Christians,  and  their  differences  grow  out 
of  their  differing  constructions  of  various  parts  of  the  Scriptures  — 
the  different  conclusions  drawn  as  to  the  effect  of  the  same  words.51 

It  is  true  that  this  is  a  Christian  state.  The  great  majority  of  its 
people  adhere  to  the  Christian  religion.  No  doubt  this  is  a  Prot- 
estant state.  The  majority  of  its  people  adhere  to  one  or  another 
of  the  Protestant  denominations.  But  the  law  knows  no  distinc- 
tion between  the  Christian  and  the  Pagan,  the  Protestant  and  the 
Catholic.  All  are  citizens.  Their  civil  rights  are  precisely  equal.  .  .  . 
The  school,  like  the  government,  is  simply  a  civil  institution.  It 
is  secular  and  not  religious  in  its  purposes.    The  truths  of  the 
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Bible  are  the  truths  of  religion,  which  do  not  come  within  the 
province  of  the  public  school.52 

It  is  interesting  to  note  that  many  of  the  cases  brought  to 
trial  to  prohibit  Bible  reading  were  brought  on  behalf  of 
Roman  Catholic  plaintiffs  and  in  some  cases  on  behalf  of 
Jewish  plaintiffs.  In  all  cases  involving  Catholic  parents  it  was 
argued  that  Bible  reading  from  the  King  James  version  and 
without  comment  was  actually  Protestant  sectarianism  and 
thus  violated  the  rights  of  conscience  of  Catholic  children. 
It  is  evident  that  Protestant  groups  and  the  Protestant  out- 
look have  been  the  great  impetus  behind  the  movement  for 
Bible  reading  and  that  the  fundamental  outlook  of  judges  who 
affirmed  its  constitutionality  has  conformed  to  the  Protestant 
assumptions  that  the  Bible  is  the  common  religious  and  moral 
heritage  of  all  Americans. 

In  the  light  of  the  long  historical  meaning  of  separation  of 
church  and  state  it  seems  clear  that  Protestant  Bible  reading 
might  well  be  construed  as  a  multiple  establishment  of  religion 
or  that  it  is  intended  to  give  state  support  and  sanction  to  the 
religious  beliefs  of  Protestants  in  general  in  preference  to  those 
of  Roman  Catholics,  Jews,  other  non-Christians,  and  non- 
believers. 

When  the  religious  communities  are  so  much  divided  con- 
cerning their  interpretations  of  the  Bible  it  seems  the  better 
part  of  wisdom  for  the  civil  courts  not  to  try  to  interpret  the 
religious  doctrines  of  the  Bible  for  them.  When  a  civil  court 
attempts  to  do  so,  it  surely  comes  close  to  setting  itself  up  as 
"a  competent  Judge  of  Religious  truth"  or  as  employing  "Re- 
ligion as  an  engine  of  Civil  policy"  (Madison's  words  in  his 
Memorial  and  Remonstrance).  The  historical  evidence  sug- 
gests that  the  public  welfare  is  better  served  when  the  state  does 
not  try  to  define  the  religious  convictions  of  individuals  either 
by  legislation  or  court  action,  but  rather  assumes  the  equal 
rights  of  all  to  believe  or  not  to  believe  according  to  their  con- 
sciences. 
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Where^  reasonable  doubt  exists  concerning  religious  prac- 
tices in  the  public  schools,  the  test  of  the  principle  of  separation 
would  indicate  that  the  less  the  state  attempts  to  promote 
religion  through  its  public  schools  the  better.  Otherwise,  the 
state  will  inevitably  make  invidious  distinctions  among  vary- 
ing religious  beliefs  or  will  assume  that  the  religious  rights  of 
minorities  are  to  be  considered  more  lightly  than  are  the  re- 
ligious opinions  of  the  majority.  The  safer  assumption  is  that 
the  state  has  no  competent  role  in  deciding  matters  of  religious 
faith. 

Public  School  Teachers  in  Religious  Garb 

Much  less  extensive  than  Bible  reading,  but  nevertheless 
the  cause  of  considerable  controversy  where  it  has  occurred, 
is  the  practice  of  permitting  public  school  teachers  to  perform 
their  duties  in  religious  dress.  Again  the  practice  has  varied 
and  court  decisions  have  been  diametrically  opposed. 

In  a  Pennsylvania  decision  in  1894  the  majority  ruled  that 
the  wearing  of  religious  garb  and  insignia  by  members  of 
the  Sisters  of  Charity  did  not  constitute  sectarian  teaching  and 
that  to  exclude  them  from  teaching  in  the  public  schools  would 
violate  their  rights  of  religious  freedom.  The  dissent  argued 
that  such  apparel  was  sectarian  in  its  influence.  Thereupon 
the  state  legislature  passed  a  law  prohibiting  the  wearing  of 
religious  dress  in  the  public  schools,  and  this  law  was  held 
to  be  constitutional  in  1910  when  the  court  decided  that  the 
state  had  the  right  to  determine  the  qualifications  of  its  teach- 
ers and  to  set  reasonable  regulations  for  their  conduct. 

We  cannot  assent  to  the  proposition  that  the  intent  or  the  effect 
of  the  legislation  is  to  disqualify  any  person  from  employment  as  a 
teacher  "on  account  of  his  religious  sentiments."  It  is  directed 
against  acts,  not  beliefs,  and  only  against  acts  of  the  teacher  while 
engaged  in  the  performance  of  his  or  her  duties  as  such  teacher.53 

The  system  of  common  school  education  in  this  commonwealth 
is  the  creature  of  the  state,  and  its  perpetuity  and  freedom  from 
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sectarian  control  are  guaranteed  by  express  constitutional  provi- 
sions. Subject  to  these,  the  power  to  support  and  maintain  an  effi- 
cient system  of  public  schools,  wherein  all  the  children  of  the 
commonwealth  above  the  age  of  six  years  may  be  educated,  is 
vested  in  the  legislature.  This  carries  with  it  the  authority  to  de- 
termine what  shall  be  the  qualifications  of  the  teachers,  but  in  pre- 
scribing them  the  legislature  may  not  make  religious  belief  or 
church  affiliation  a  test.  Nevertheless,  the  power  of  the  legislature 
to  make  reasonable  regulations  for  the  government  of  their  conduct 
while  engaged  in  the  performance  of  their  duties  must  be  conceded. 
Primarily  it  is  the  province  of  the  legislature  to  determine  what 
regulations  will  promote  the  efficiency  of  the  system  and  tend  to 
the  accomplishment  of  the  object  for  which  it  was  established.  It 
is  only  where  such  regulations  are  clearly  shown  to  be  in  violation 
of  the  fundamental  law  that  the  courts,  even  though  entertaining  a 
different  opinion  from  that  of  the  legislature  as  to  the  necessity  for 
or  the  wisdom  or  expedience  of  adopting  them,  may  annul  them.54 

The  highest  court  in  New  York  in  1906  ruled  that  teachers 
in  religious  garb  could  be  excluded  from  the  public  schools 
because  such  garb  exerted  a  sectarian  influence: 

Here  we  have  the  plainest  possible  declaration  of  the  public 
policy  of  the  state  as  opposed  to  the  prevalence  of  sectarian  in- 
fluences in  the  public  schools.  .  .  .  There  can  be  little  doubt  that 
the  effect  of  the  costume  worn  by  these  Sisters  of  St.  Joseph  at  all 
times  in  the  presence  of  their  pupils  would  be  to  inspire  respect  if 
not  sympathy  for  the  religious  denomination  to  which  they  so  mani- 
festly belong.  To  this  extent  the  influence  was  sectarian,  even  if  it 
did  not  amount  to  the  teaching  of  denominational  doctrine.55 

A  recent  controversy  on  this  particular  issue  on  a  state-wide 
basis  took  place  in  North  Dakota.  The  state  supreme  court 
had  held  in  1936  that  the  wearing  of  religious  dress  did  not 
violate  the  constitution  of  North  Dakota,  but  in  July  1948 
the  people  of  North  Dakota  adopted  a  referendum  prohibiting 
teachers  in  public  schools  from  wearing  religious  garb  denoting 
a  religious  order  or  denomination.  Arizona,  Nebraska,  and 
Oregon  have  also  passed  laws  forbidding  religious  garb  in 
the  public  schools,  but  these  laws  have  not  been  tested  in  the 
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courts.  The  bearings  on  this  issue  of  the  controversies  in 
North  College  Hill,  Ohio  and  in  New  Mexico  have  already 
been  discussed  in  another  connection. 

The  trend  here  is  plain.  At  first  the  courts  said  that  the 
wearing  of  religious  dress  was  permissible,  but  by  laws,  referen- 
dum, and  by  state  department  of  education  ruling,  such  prac- 
tice has  been  prohibited,  and  the  courts  have  upheld  these 
measures.  This  policy  seems  to  be  in  line  with  the  historic 
principle  of  separation  as  described  in  these  pages. 

Released  Time 

The  most  widely  publicized  kind  of  religious  instruction 
in  recent  years  has  taken  the  form  of  released  time.  A  wide 
variety  of  practices  is  employed,  but  in  general  those  children 
whose  parents  so  desire  are  released  from  their  regular  public 
school  classes  for  a  certain  period  of  time  each  week  in  order 
that  they  may  go  to  their  churches  or  synagogues  or  in  order 
that  religious  teachers  may  come  to  the  public  school  buildings 
to  give  specific  religious  instruction  to  the  children.  The 
practice  has  spread  so  rapidly  that  in  1947  the  International 
Council  of  Religious  Education  claimed  that  2,000,000  public 
school  children  were  enrolled  in  released  time  classes  in 
2200  communities. 

These  figures  may  or  may  not  accurately  represent  the  actual 
state  of  affairs,  but  at  least  sixteen  states  have  passed  permis- 
sive laws  regarding  released  time  and  at  least  thirty-three  state 
superintendents  in  1946  reported  to  the  National  Education 
Association  that  the  practice  was  permitted  in  their  states. 
The  practice  gained  headway  in  the  1920's,  spread  in  the 
1930's,  and  increased  rapidly  in  the  1940's. 

More  recent  studies  of  the  extent  of  released  time  practices 
seem  to  indicate  that  the  programs  may  be  less  widely  in  force 
than  the  earlier  claims  indicated.  The  Research  Division  of 
the  National  Education  Association  made  a  wide  canvass  in 
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December  1948  by  sending  questionnaires  to  5100  local 
superintendents  of  schools.  On  the  basis  of  2639  replies  it 
was  found  that  61  per  cent  of  the  school  systems  (a  total  of 
1621  communities)  reported  that  no  plan  of  released  time 
had  ever  been  in  effect,  12  per  cent  (310  communities)  re- 
ported that  their  programs  had  been  given  up,  and  27  per  cent 
(708  communities)  reported  that  some  kind  of  plan  was  in 
effect.56  Thus  about  three-fourths  of  these  school  systems  had 
no  plan  of  released  time  in  operation.  A  much  higher  propor- 
tion (46  per  cent)  of  the  larger  cities  had  programs  than  did 
the  smaller  towns.  On  the  basis  of  this  study  the  N.E.A.  Re- 
search Division  estimated  that  about  700,000  elementary  and 
secondary  school  pupils  were  enrolled  in  released  time  pro- 
grams in  1948-49.  Inasmuch  as  only  about  half  the  superin- 
tendents replied  to  the  questionnaire  it  is  possible  that  the  total 
number  of  students  enrolled  in  released  time  programs  in  the 
country  might  reach  anywhere  from  1 ,500,000  to  2,000,000. 

Court  decisions  on  the  constitutionality  of  released  time 
have  been  divided.  A  New  York  court  ruled  out  the  practice  in 
Mount  Vernon  in  1925,  and  another  court  in  1927  passed 
favorably  upon  it  as  instituted  in  White  Plains.  When  put  to- 
gether these  decisions  reflect  an  interesting  conflict  of  opinion. 

With  respect  to  Mount  Vernon  the  court  said: 

The  fact  that  no  particular  denomination  was  favored  or  intended 
so  to  be  by  this  action  of  the  board  of  education  does  not  affect  the 
question.  .  .  . 

I  .find  nothing  whatsoever  in  the  Education  Law  authorizing 
either  the  board  of  education,  the  state  commissioner  of  education, 
or  the  education  department  to  change,  limit,  or  shorten  the  time 
of  attendance.  .  .  . 

Education  Law  .  .  .  prescribes  the  instruction  required  in  public 
schools.  Religious  instruction  is  not  one  of  them.  Consequently  it 
would  be  unlawful  and  unauthorized  for  a  board  of  education  to 
substitute  religious  instruction  in  the  school  in  place  of  the  instruc- 
tion required.  To  permit  the  pupils  to  leave  the  school  during 
school  hours  for  religious  instruction  would  accomplish  the  same 
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purpose,  and  would  in  effect  substitute  religious  instruction  for 
the  instruction  required  by  law.57 

The  opposite  outlook  was  shown  in  the  White  Plains  de- 
cision: 

It  is  natural  that  parents  should  wish  their  children  to  have  re- 
ligious instruction  at  any  favorable  opportunity.  It  is  not  thought 
wise  that  it  should  be  given  directly  in  the  school.  But,  when 
children  are  assembled,  they  may  be  sent  elsewhere.  We  are  told 
that  in  23  other  states  there  are  in  force  methods  similar  to  those 
employed  here.  .  .  .  They  [the  commissioner  and  the  local  authori- 
ties] recognize  that  all  education  is  not  acquired  in  the  schools;  that, 
except  for  subjects  legally  prescribed,  the  parents  may  select  the 
studies  their  children  shall  pursue;  that  it  is  the  right  of  parents 
to  direct  the  destiny  of  their  children  and  guide  them  along  paths 
of  filial  duty,  as  well  as  in  those  of  obligation  to  the  state  .  .  .  and 
that  a  belief  in  religion  is  not  foreign  to  our  system  of  government.58 

In  1940  New  York  state  passed  a  law  permitting  local 
boards  of  education  to  institute  the  practice  if  they  wished,  and 
a  comprehensive  program  was  begun  in  New  York  City  in 
February  1941. 

Court  cases  in  California  and  Illinois  in  1947  continued  the 
process  of  permitting  released  time,  and  the  trend  seemed  to  be 
accelerating  especially  under  the  leadership  of  Protestant  and 
Catholic  groups.  When  the  Illinois  case  was  appealed  to  the 
United  States  Supreme  Court,  however,  the  trend  was  re- 
versed, for  the  court  ruled  on  March  8,  1948  in  the  McCollum 
case  that  the  program  of  released  time  in  Champaign,  Illinois 
was  unconstitutional  under  the  First  Amendment  as  made  ap- 
plicable to  the  states  through  the  Fourteenth  Amendment. 

The  most  significant  arguments  in  the  majority  opinion  of 
the  McCollum  case,  written  by  Mr.  Justice  Black,  were  as 
follows: 

The  foregoing  facts,  without  reference  to  others  that  appear  in 
the  record,  show  the  use  of  tax-supported  property  for  religious 
instruction  and  the  close  cooperation  between  the  school  authori- 
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ties  and  the  religious  council  in  promoting  religious  education.  The 
operation  of  the  State's  compulsory  education  system  thus  assists 
and  is  integrated  with  the  program  of  religious  instruction  carried 
on  by  separate  religious  sects.  Pupils  compelled  by  law  to  go  to 
school  for  secular  education  are  released  in  part  from  their  legal 
duty  upon  the  condition  that  they  attend  the  religious  classes.  This 
is  beyond  all  question  a  utilization  of  the  tax-established  and  tax- 
supported  public  school  system  to  aid  religious  groups  to  spread 
their  faith.  And  it  falls  squarely  under  the  ban  of  the  First  Amend- 
ment (made  applicable  to  the  States  by  the  Fourteenth)  as  we 
interpreted  it  in  Everson  v.  Board  of  Education,  330  U.  S.  I.59 

To  hold  that  a  state  cannot  consistently  with  the  First  and 
Fourteenth  Amendments  utilize  its  public  school  system  to  aid 
any  or  all  religious  faiths  or  sects  in  the  dissemination  of  their 
doctrines  and  ideals  does  not,  as  counsel  urge,  manifest  a  govern- 
mental hostility  to  religion  or  religious  teachings.  A  manifestation 
of  such  hostility  would  be  at  war  with  our  national  tradition  as 
embodied  in  the  First  Amendment's  guaranty  of  the  free  exercise 
of  religion.  For  the  First  Amendment  rests  upon  the  premise 
that  both  religion  and  government  can  best  work  to  achieve  their 
lofty  aims  if  each  is  left  free  from  the  other  within  its  respective 
sphere.  Or,  as  we  said  in  the  Everson  case,  the  First  Amendment 
has  erected  a  wall  between  Church  and  State  which  must  be  kept 
high  and  impregnable. 

Here  not  only  are  the  State's  tax-supported  public  school  build- 
ings used  for  the  dissemination  of  religious  doctrines.  The  State 
also  affords  sectarian  groups  an  invaluable  aid  in  that  it  helps  to 
provide  pupils  for  their  religious  classes  through  use  of  the  State's 
compulsory  public  school  machinery.  This  is  not  separation  of 
Church  and  State.60 

The  McCollum  case  raised  a  storm  of  protest  from  some 
Protestant  and  Catholic  groups  alike  on  the  grounds  that  the 
Court  had  misinterpreted  the  meaning  of  the  First  Amendment 
and  had  promulgated  a  false  conception  of  the  historical  mean- 
ing of  separation  of  church  and  state.  Much  confusion  arose 
as  to  whether  specific  programs  of  released  time  with  their 
varying  details  of  practice  were  or  were  not  in  violation  of 
the  supreme  court  ruling.  Many  groups  decided  to  adopt  a 
"wait  and  see"  attitude.   Indeed,  in  February  1949  the  Inter- 
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national  Council  of  Religious  Education  announced  that  less 
than  1 0  per  cent  of  weekday  church  school  classes  had  stopped 
functioning  as  a  result  of  the  McCollum  decision.  Released 
time  as  a  matter  of  public  policy  remained  in  doubt,  but  the 
evidence  presented  in  this  book  indicates  that  the  decision 
was  based  upon  a  sound  historical  interpretation  of  the  mean- 
ing of  separation  of  church  and  state.  A  clear  understanding  of 
the  history  involved  ought  to  help  to  dispel  confusion  and 
doubt  on  this  score. 

In  a  separate  concurring  opinion  written  by  Mr.  Justice 
Frankfurter  the  conception  of  the  role  of  the  public  school 
system  in  a  religiously  divided  community  was  asserted  with 
faithfulness  to  the  historic  principle  of  separation  of  church 
and  state  as  follows: 

We  are  all  agreed  that  the  First  and  the  Fourteenth  Amendments 
have  a  secular  reach  far  more  penetrating  in  the  conduct  of 
Government  than  merely  to  forbid  an  "established  church."61 

It  is  pertinent  to  remind  that  the  establishment  of  this  principle 
of  Separation  in  the  field  of  education  was  not  due  to  any  decline 
in  the  religious  beliefs  of  the  people.  Horace  Mann  was  a  devout 
Christian,  and  the  deep  religious  feeling  of  James  Madison  is 
stamped  upon  the  Remonstrance.  The  secular  public  school  did 
not  imply  indifference  to  the  basic  role  of  religion  in  the  life  of 
the  people,  nor  rejection  of  religious  education  as  a  means  of 
fostering  it.  The  claims  of  religion  were  not  minimized  by  refusing 
to  make  the  public  schools  agencies  for  their  assertion.  The  non- 
sectarian  or  secular  public  school  was  the  means  of  reconciling  free- 
dom in  general  with  religious  freedom.  The  sharp  confinement 
of  the  public  schools  to  secular  education  was  a  recognition  of  the 
need  of  a  democratic  society  to  educate  its  children,  in  so  far  as  the 
State  undertook  to  do  so,  in  an  atmosphere  free  from  pressures 
in  a  realm  in  which  pressures  are  most  resisted  and  where  conflicts 
are  most  easily  and  most  bitterly  engendered.  Designed  to  serve 
as  perhaps  the  most  powerful  agency  for  promoting  cohesion 
among  a  heterogeneous  democratic  people,  the  public  school  must 
keep  scrupulously  jree  from  entanglement  in  the  strife  of  sects. 
The  preservation  of  the  community  from  divisive  conflicts,  of 
Government  from  irreconcilable  pressures  by  religious  groups,  of 
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religion  from  censorship  and  coercion  however  subtly  exercised, 
requires  strict  confinement  of  the  State  to  instruction  other  than 
religious,  leaving  to  the  individual's  church  and  home,  indoctrina- 
tion in  the  faith  of  his  choice. 

This  development  of  the  public  school  as  a  symbol  of  our  secular 
unity  was  not  a  sudden  achievement  nor  attained  without  violent 
conflict.  While  in  small  communities  of  comparatively  homogeneous 
religious  beliefs,  the  need  for  absolute  separation  presented  no 
urgencies,  elsewhere  the  growth  of  the  secular  school  encountered 
the  resistance  of  feeling  strongly  engaged  against  it.  But  the  in- 
evitability of  such  attempts  is  the  very  reason  for  Constitutional 
provisions  primarily  concerned  with  the  protection  of  minority 
groups.  And  such  sects  are  shifting  groups,  varying  from  time  to 
time,  and  place  to  place,  thus  representing  in  their  totality  the 
common  interest  of  the  nation.62 

Religious  education  so  conducted  on  school  time  and  property 
is  patently  woven  into  the  working  scheme  of  the  school.  The 
Champaign  arrangement  thus  presents  powerful  elements  of  in- 
herent pressure  by  the  school  system  in  the  interest  of  religious 
sects.  The  fact  that  this  power  has  not  been  used  to  discriminate 
is  beside  the  point.  Separation  is  a  requirement  to  abstain  from 
fusing  functions  of  Government  and  of  religious  sects,  not  merely 
to  treat  them  all  equally.  That  a  child  is  offered  an  alternative  may 
reduce  the  constraint;  it  does  not  eliminate  the  operation  of  in- 
fluence by  the  school  in  matters  sacred  to  conscience  and  outside 
the  school's  domain.  The  law  of  imitation  operates,  and  non- 
conformity is  not  an  outstanding  characteristic  of  children.  The 
result  is  an  obvious  pressure  upon  children  to  attend.  Again, 
while  the  Champaign  school  population  represents  only  a  fraction 
of  the  more  than  two  hundred  and  fifty  sects  of  the  nation,  not 
even  all  the  practicing  sects  in  Champaign  are  willing  or  able  to 
provide  religious  instruction.  The  children  belonging  to  these  non- 
participating  sects  will  thus  have  inculcated  in  them  a  feeling  of 
separatism  when  the  school  should  be  the  training  ground  for  habits 
of  community,  or  they  will  have  religious  instruction  in  a  faith 
which  is  not  that  of  their  parents.  As  a  result,  the  public  school 
system  of  Champaign  actively  furthers  inculcation  in  the  religious 
tenets  of  some  faiths,  and  in  the  process  sharpens  the  consciousness 
of  religious  differences  at  least  among  some  of  the  children  com- 
mitted to  its  care.  These  are  consequences  not  amenable  to 
statistics.   But  they  are  precisely  the  consequences  against  which 
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the  Constitution  was  directed  when  it  prohibited  the  Government 
common  to  all  from  becoming  embroiled,  however  innocently,  in 
the  destructive  religious  conflicts  of  which  the  history  of  even 
this  country  records  some  dark  pages.63 

Separation  means  separation,  not  something  less.  Jefferson's 
metaphor  in  describing  the  relation  between  Church  and  State 
speaks  of  a  "wall  of  separation,"  not  of  a  fine  line  easily  over- 
stepped. The  public  school  is  at  once  the  symbol  of  our  democracy 
and  the  most  pervasive  means  for  promoting  our  common  destiny. 
In  no  activity  of  the  State  is  it  more  vital  to  keep  out  divisive  forces 
than  in  its  schools,  to  avoid  confusing,  not  to  say  fusing,  what  the 
Constitution  sought  to  keep  strictly  apart.  "The  great  American 
principle  of  eternal  separation"  —  Elihu  Root's  phrase  bears  repeti- 
tion —  is  one  of  the  vital  reliances  of  our  Constitutional  system 
for  assuring  unities  among  our  people  stronger  than  our  diversities. 
It  is  the  Court's  duty  to  enforce  this  principle  in  its  full  integrity. 

We  renew  our  conviction  that  "we  have  staked  the  very  existence 
of  our  country  on  the  faith  that  complete  separation  between  the 
state  and  religion  is  best  for  the  state  and  best  for  religion."  Ever- 
son  v.  Board  of  Education,  330  U.  S.  at  59.  If  nowhere  else,  in  the 
relation  between  Church  and  State,  "good  fences  make  good  neigh- 
bors."64 

When  the  outlooks  of  the  two  concurring  opinions  are 
combined,  they  represented  eight  of  the  nine  supreme  court 
justices,  and  they  not  only  clearly  interpreted  the  historic 
meaning  of  separation  accurately  but  they  also  made  a  logical 
application  to  the  practice  of  released  time.  If  "establishment 
of  religion"  means  only  preference  for  a  single  church  or  re- 
ligion, then  released  time  may  be  appropriate  to  our  history, 
but  if  separation  of  church  and  state  also  means  prohibition 
of  multiple  establishment,  as  history  clearly  indicates,  then 
the  eight  supreme  court  justices  in  the  McCollum  case  enun- 
ciated principles  that  constitute  the  basis  for  sound  public 
policy  if  the  public  wishes  to  hold  to  that  historic  principle. 

Despite  the  Supreme  Court's  decision  in  the  McCollum  case, 
the  controversy  continues  in  demands  made  upon  local  boards 
of  education  and  state  legislatures  for  the  continuation  or 
initiation  of  released  time  programs.    Similarly,  court  cases 
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continue  to  be  brought  to  prohibit  released  time  programs. 
In  1948  a  court  in  New  York  ruled  that  the  system  of  re- 
leased time  in  New  York  City  was  not  prohibited  by  the  Mc- 
Collum  case.  The  court  found  that  the  New  York  system  was 
different  from  that  in  Champaign  where  public  school  build- 
ings were  used,  whereas  in  New  York  the  children  left  the 
public  school  buildings  in  order  to  receive  religious  instruction. 
The  court  argued  that  the  McCollum  case  did  not  prohibit  all 
released  time  programs  as  such,  but  that  each  program  must 
be  judged  in  the  light  of  its  own  special  arrangements.  On 
this  basis  the  court  held  that  the  New  York  system  was  free 
from  the  objectionable  features  of  the  Champaign  program: 

A  reading  of  the  several  opinions  in  the  McCollum  case  leads 
to  a  contrary  conclusion,  namely,  that  the  constitutionality  of  a 
released  time  program  is  to  be  tested  by  a  consideration  of  the 
factual  aspects  of  the  particular  program  under  scrutiny.65 

It  thus  appears  that  at  least  five  of  the  nine  Justices  of  the  United 
States  Supreme  Court  were  in  agreement  upon  the  proposition 
that  "Released  Time"  as  such  is  not  unconstitutional.  .  .  .  Further- 
more, a  reading  of  the  entire  opinion  of  Mr.  Justice  Black,  who 
wrote  for  the  Court  in  the  McCollum  case,  seems  reasonably  sub- 
ject to  the  interpretation  that  even  he  had  no  intention  of  passing 
in  blanket  terms  upon  the  abstract  issue  of  "Released  Time"  in 
general.66 

In  view  of  the  opinion  herein  expressed  that  the  decision  in  the 
McCollum  case,  supra,  does  not  make  "Released  Time"  as  such 
unconstitutional,  the  programs  challenged  in  this  proceeding  can 
only  be  condemned  upon  a  finding  that  they  are  in  aid  of  religion. 
That  is  the  ground  upon  which  the  decision  in  the  McCollum  case 
is  predicated.  This  court  cannot  so  find.  It  believes  the  New  York 
plan  free  from  the  objectionable  features  which  motivated  the 
United  States  Supreme  Court  to  declare  the  Champaign  plan  un- 
constitutional.67 

Fundamental  is  the  right  of  the  parent  to  rear  his  child  in  a  par- 
ticular religious  faith,  or  to  rear  him  as  a  non-believer  if  he  so 
elects.  Denial  of  this  fundamental  right  to  the  parents  now  exer- 
cising the  same  through  the  medium  of  the  New  York  released  time 
programs  should  certainly  not  be  made  on  speculative  grounds. 
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Clearness  and  certainty  are  the  factors  that  must  control.  Judged 
in  the  light  of  those  essential  requirements,  this  court  can  neither 
in  law  nor  in  conscience  hold  that  the  programs  here  assailed  are 
constitutionally  condemned  by  the  McCollum  decision.68 

However,  a  district  court  in  St.  Louis  in  1948  prohibited 
the  continuance  of  the  St.  Louis  released  time  program  where 
public  school  buildings  were  not  used.  The  court  held  that 
the  differences  between  St.  Louis  and  Champaign  were  incon- 
sequential and  argued  that  the  McCollum  decision  was  con- 
trolling in  both  cases,  because  the  public  schools  were  being 
used  to  aid  sectarian  groups  to  disseminate  their  doctrines: 

The  question  before  the  Court  is  whether  the  program  of  re- 
ligious instruction  now  in  force  in  our  public  schools  violates  the 
Constitutional  principle  requiring  separation  of  church  and  state. 

In  the  recent  case  of  People  of  the  State  of  Illinois  ex  rel.  McCol- 
lum v.  Board  of  Education  of  Champaign  County,  Illinois  (68  U.S. 
Supr.  Ct.  Rep.,  461),  the  Supreme  Court  of  the  United  States 
rules  that  the  religious  instruction  program  in  Champaign  county 
public  schools  violated  this  Constitutional  provision.  The  essential 
facts  in  the  instant  case  are  substantially  the  same  as  in  the  McCol- 
lum case,  and  that  decision  is  controlling  here.  In  each  case  the 
party  suing  is  a  taxpayer,  citizen,  and  parent  of  a  child  enrolled 
in  the  public  schools.  Both  in  Illinois  and  Missouri  parents  are 
required  by  law  to  send  their  children  to  the  tax  supported  public 
schools  (unless  attending  a  private  or  a  parochial  school),  there 
to  remain  in  attendance  during  the  entire  time  school  is  in  session. 
The  Champaign  program  permitted  teachers  employed  by  private 
religious  groups,  but  subject  to  supervision  by  the  superintendent 
of  schools,  to  give  religious  instruction  during  school  time  in  public 
school  buildings  to  pupils  whose  parents  had  signed  requests  there- 
for; those  children  not  attending  such  religious  classes  continuing 
their  secular  studies.  The  United  States  Supreme  Court  held  that 
this  program  violated  the  Constitutional  principle  of  church  and 
state  separation. 

Our  St.  Louis  system  as  now  conducted  differs  from  the  Cham- 
paign system  in  that  classes  in  religious  instruction  are  not  held 
in  school  buildings,  school  authorities  neither  exercise  supervision 
over  the  teachers  nor  require  them  to  keep  attendance  records  and 
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the  school  keeps  none,  and  there  is  no  limitation  on  sects  entitled 
to  participate  in  this  program. 

These  differences  are  inconsequential.  The  controlling  fact  in 
both  cases  is  that  the  public  schools  are  used  to  aid  sectarian 
groups  to  disseminate  their  doctrines.  Whether  these  sectarian 
classes  are  conducted  in  the  school  buildings  or  elsewhere  can  make 
no  difference,  since  attendance  upon  them  during  compulsory 
school  hours  is  deemed  attendance  at  school.  Failure  to  exercise 
supervision  over  the  instructors  of  religion  and  to  require  the  keep- 
ing of  proper  attendance  records  does  not  make  the  school  program 
legal;  it  merely  indicates  laxity  on  the  part  of  the  school  authorities. 
The  fact  that  any  sect  may  participate  in  this  program  is  immaterial; 
the  public  schools  cannot  be  used  to  aid  one  religion  or  to  aid  all 
religions. 

Perceiving  no  difference  in  principle  between  the  program  con- 
demned in  the  McCollum  case  and  the  program  in  the  instant 
case,  the  Court  holds  that  the  system  of  religious  instruction  as  now 
conducted  in  our  public  school  contravenes  the  First  Amendment 
to  our  Constitution. 

The  violation  of  a  citizen's  constitutional  rights  is  not  compensa- 
ble in  damages,  and  one  whose  rights  are  thus  invaded  is  entitled 
to  prompt  injunctive  relief.  The  application  for  a  temporary  in- 
junction will,  therefore,  be  sustained.69 

It  is  interesting  to  note  that  the  St.  Louis  court  used  the  argu- 
ment that  public  schools  could  not  be  used  to  aid  all  religions 
any  more  than  they  could  be  used  to  aid  one  religion  exclu- 
sively. This  position  is  in  line  with  the  historical  evidence  that 
"establishment  of  religion"  means  multiple  as  well  as  single 
establishment.  By  the  historical  test,  the  St.  Louis  decision 
seems  to  rest  upon  sounder  grounds  than  does  the  New  York 
decision. 

As  the  controversies  continue,  the  courts  and  the  public 
will  do  well  to  apply  to  each  new  instance  the  test  of  historical 
judgment  as  well  as  the  test  of  sound  practice  based  upon  a 
democratic  conception  of  the  wise  and  the  desirable. 
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Summary  of  Historical  Considerations 

This  final  chapter  has  noted  some  of  the  ways  in  which  edu- 
cation has  become  the  battleground  between  church  and  state 
in  the  first  half  of  the  twentieth  century.  The  main  lines  of 
the  controversy  have  been  indicated  along  with  some  of  the 
issues  that  will  probably  continue  to  be  in  the  forefront  of 
public  decision  in  the  years  to  come.  The  merits  of  specific 
instances  have  not  been  dealt  with  in  detail,  for  many  books, 
pamphlets,  and  articles  have  dealt  with  these  issues  in  recent 
years  from  various  points  of  view.70  The  purpose  here  has 
been  to  set  forth  the  historical  evidence  that  is  fundamental  to 
sound  public  policy.  The  history  may  then  be  used  as  one 
test,  along  with  others,  by  which  to  determine  whether  any 
particular  educational  proposal  conforms  with  or  departs  from 
the  traditional  meaning  of  separation  of  church  and  state. 

In  summary,  then,  the  following  conclusions  may  be  drawn 
from  the  study  of  history  concerning  the  meaning  of  the  prin- 
ciple of  separation  of  church  and  state  for  education  in  the 
United  States: 

(1)  "Establishment  of  religion"  historically  meant  multiple 
establishment  as  well  as  single  establishment.  The 
multiple  meaning  of  establishment  was  widely  recog- 
nized in  the  period  of  the  late  eighteenth  century  in 
America  when  the  federal  and  early  state  constitutions 
were  being  formulated. 

(2)  Multiple  as  well  as  single  establishment  was  prohibited 
by  the  First  Amendment  and  by  a  majority  of  the  origi- 
nal states  prior  to  1791. 

(3)  Multiple  as  well  as  single  establishment  was  prohibited 
by  virtually  all  of  the  original  constitutions  of  those 
states  that  were  added  to  the  Union  after  1791  and 
ultimately  by  all  states  either  by  constitution  or  by 
statute. 


210        AMERICAN  TRADITION  IN  RELIGION  AND  EDUCATION 

(4)  The  prohibition  of  "an  establishment  of  religion"  re- 
quires the  state  to  be  neutral  toward  all  churches  and 
all  religions.  The  state  may  not  "co-operate"  with  many 
religious  groups  any  more  than  it  may  "co-operate"  with 
a  single  preferred  church.  Whether  one  or  many 
churches  are  involved,  the  "co-operation"  becomes  an 
alliance  between  church  and  state. 

(5)  Direct  aid  by  federal  or  state  governments  to  religious 
groups  or  religious  institutions  is  "an  establishment  of 
religion"  and  thus  unconstitutional.  Direct  aid  or  sup- 
port to  religious  schools  is  aid  to  a  religious  institution 
and  thus  unconstitutional. 

(6)  Indirect  financial  or  legal  aid  to  religious  agencies  is 
likewise  "an  establishment  of  religion"  and  thus  is  un- 
constitutional. 

(7)  The  principle  of  separation  of  church  and  state  in  edu- 
cation prohibits  the  use  of  public  funds  for  many  kinds 
of  religious  schools  as  fully  as  it  prohibits  the  use  of 
public  funds  for  a  single  kind  of  sectarian  school.  It  pro- 
hibits indirect  aid  through  free  transportation,  free  text- 
books, and  the  like  just  as  fully  as  it  prohibits  direct 
aid  for  constructing  or  maintaining  religious  school 
buildings  or  paying  the  salaries  of  religious  teachers. 
"Auxiliary  services"  to  children  are  indirect  aids  to 
the  schools  they  attend. 

(8)  The  principle  of  separation  similarly  (a)  prohibits  the 
promotion  of  a  single  sectarian  religion,  (b)  prohibits 
"non-sectarian"  religious  instruction  as  embodied  in 
Bible  reading,  and  (c)  prohibits  the  "impartial"  promo- 
tion of  many  kinds  of  sectarian  instruction  as  embodied 
in  released  time  practices. 

(9)  In  the  light  of  the  historical  evidence  these  forms  of 
"co-operation"  of  church  and  state  in  education  are 
actually  examples  of  "an  establishment  of  religion"  and 
as  such  are  unconstitutional. 
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(10)  The  principle  of  separation  of  church  and  state  requires 
that  our  federal  and  state  governments  shall  rest  upon 
the  common  decisions  made  freely  by  persons  of  all 
faiths  without  distinguishing  among  religious  preferences 
and  without  insisting  upon  religious  sanctions.  To  this 
end  the  public  school  system  was  created  and  designed 
to  promote  the  common  values  of  democratic  citizen- 
ship among  all  people  without  regard  to  religious  prefer- 
ences or  any  supporting  religious  sanctions.  Only  in 
this  way  was  it  felt  by  the  public  school  founders  that 
religious  freedom  and  equal  rights  of  conscience  could 
be  fully  protected  for  all,  and  only  in  this  way  was  it 
felt  by  the  founders  of  the  Republic  that  the  civil  com- 
munity could  rest  upon  secure,  peaceful,  and  demo- 
cratic foundations. 

To  all  who  accept  the  historic  meaning  of  the  separation  of 
church  and  state  as  described  in  these  pages  and  as  sum- 
marized above,  it  must  be  clear  that  present  day  practices 
should  be  examined  in  the  light  of  this  history  and  that  present 
day  policies  should  be  made  with  clear  understanding  of 
this  history.  To  be  sure,  we  have  every  right  to  make  common 
decisions  for  change  in  our  historic  traditions,  but  the  choices 
before  us  cannot  wisely  be  made  without  regard  to  the  tradi- 
tions that  live  on  in  us  and  the  reasons  that  led  to  the  making 
of  the  tradition. 

The  question  the  American  people  must  now  face  is 
whether  or  not  they  wish  to~make  decisions  that  are  based 
upon  this  history.  Shall  we  make  decisions  in  conformity 
with  this  tradition  of  separation  of  church  and  state?  Or  shall 
we,  for  reasons  of  weight,  depart  from  this  tradition?  If  we 
decide  to  return  to  some  form  of  "co-operation"  between 
church  and  state  (as  denned  in  alternative  3b  on  page  8), 
we  must  take  responsibility  for  realizing  that  we  are  returning 
to  some  form  of  "an  establishment  of  religion"  and  we  must 
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be  prepared  for  the  consequences.  We  must  remember  that 
efforts  to  maintain  or  restore  establishments  of  religion  in  the 
past  have  stimulated  divisive  forces  in  the  American  com- 
munity and  have  likewise  created  the  risk  of  increasing  state 
control  over  religion. 

The  American  people  must  now  consider  carefully  whether 
or  not  such  a  return  would  become  a  threat  to  genuine  freedom 
of  religion  based  upon  equal  rights  of  conscience,  a  threat 
which  the  founding  fathers  so  clearly  saw  when  they  framed  the 
First  Amendment  to  the  United  States  Constitution.  They 
saw  that  the  best  protection  for  religious  freedom  was  to  make 
questions  of  public  policy  a  matter  for  common  decision  among 
people  of  all  faiths  without  regard  to  religious  sanctions  or 
lack  of  them.  They  therefore  took  the  fourth  choice  now  be- 
fore us  (see  page  9),  the  principle  of  separation  of  church 
and  state.  They  decided  that  the  government  of  the  United 
States  must  rest  upon  the  common  decisions  of  the  widest 
possible  community.  Only  in  this  way  could  freedom  of  re- 
ligion rest  upon  secure  foundations;  only  in  this  way  could 
"We  the  people"  be  fully  free  "to  form  a  more  perfect  Union, 
establish  Justice,  insure  domestic  Tranquility,  provide  for  the 
common  defence,  promote  the  general  Welfare,  and  secure  the 
Blessings  of  Liberty  to  ourselves  and  our  Posterity." 

The  American  people  are  now  being  required  to  decide  once 
again  whether  or  not  this  historic  principle  of  separation  of 
church  and  state  is  an  indispensable  element  in  deciding  ques- 
tions of  public  policy  especially  as  they  apply  to  education. 
Wise  judgments  concerning  public  policy,  now  as  in  the  past, 
should  rest  upon  sound  historical  interpretations  of  the  origin 
and  meaning  of  our  traditions  for  us.  To  the  making  of  wise 
decisions  on  the  critical  issues  of  church  and  state  in  American 
education,  this  brief  study  of  our  history  has  been  dedicated. 
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